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A NEW SYSTEM am OF LUBRICATION 


The sensation 


of the A.E.R.A.Convention | 


Railroad men are still talking 
about this remarkable Texaco 
exhibit. It was one of the out- 
standing features at the 48th 
annual A.E.R.A. convention, held 
at Atlantic City, September 28th 
to October 4th, 1929. 

The new Texaco Power-saving 
System of Electric Railway Lu- 
brication, the new Texaco Lovis 
Oil and the new Texaco Oil Seal 
were shown to operating officials 
from every section of the country. 

The exhibit, and the wonderful 
results that have been accom- 


plished through the application 
of the new Texaco System, the 
oil and the oil seal aroused wide- 
spread interest. 

It is a development of great 
importance to the industry and 
to every operating official. 

If you were unable to attend, 
or see this exhibit, write The 
Texas Company for information. 
A Texaco representative will 
gladly call on your request and 
present the facts, or arrange for 
convincing tests on your own 
lines. Write today. 


TEXACO LUBRICANTS 


THE TEXAS COMPANY 
17 Battery Place, New York City 
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Street scene, Winooski, Ver- 
mont. ‘Twenty-four foot 
Union Metal Poles and No. 
1855 Brackets. Lighting 
units are G. E. Form 12 
Novalux Units. 
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= UNION METAL @ 
DISTRIBUTION AND TRANSMISSION POLES 


5,000 or 5,000,000 


population 


 agpeterietengy of your city’s population, street 
appearance is of prime importance. It is in 
reality the gauge by which the visitor judges the 
progressiveness of your city. 
Cluttered curb lines have long contributed to the 
unsightliness of city streets. Different sets of poles 
for various purposes are no longer necessary— 
Union Metal Fluted Steel Poles have solved this 
problem. 
The Winooski, Vermont, installation pictured 
here is typical of the trend throughout the United 
States toward more beautiful streets, the elimina- 
tion of unsightly poles and the substitution of 
ornamental equipment. Union Metal Fluted 
Steel Poles are truly ornamental, but they 


@™— possess, at the same time, the very desirable 


qualities of unusual strength and adaptability. 


THe Union Metrat MaANuracturine Co. 
General Offices and Factory, Canton, Ohio 

Sales Offices—-New York, Chicago, Philadelphia, Cleveland, 

Boston, Los Angeles, San Francisco, Seattle, Dallas, Atlanta 














Pages with the Editors 





WHEN the editors were confronted with 
the problem of obtaining a comprehensive and 
authoritative opinion con cerning uniform util- 
ity rates—particularly uniform electric and 
gas rates—in which Gov. Franxuiin D. 
RooseEveLt of New York has recently cen- 
tered public attention, they did not have far 


to seek. 
* + 


Witiam L. Ransom (popularly known 
as Jupce Ransom) is regarded by many as 
the best informed expert on this subject in 


the country. 
* * 


Jupce Ransom has been identified with 
the practical workings of the Public Service 
Commission law in New York since _ its 
enactment, and has also practiced before the 
Interstate Commerce Commission. 


* * 


He has represented utility companies, 
boards of trade and municipalities, and 
served as chief counsel of the Public Service 
Commission. 

* * 


As a member of the law firm of Whitman, 
Ransom, Coulson and Goetz, in New York 
City, he is in general practice, but he has 
conducted litigation for gas, electric, water, 
motor bus, street railroad, and rapid transit 
railroad corporations and argued important 
cases before the United States Supreme 
Court, including the Consolidated Gas Com- 
pany cases and the Indianapolis Water Com- 
pany case; further he has been conspicuously 
identified with the movement for improved 
and more uniform rates for New York 


utilities. 
* * 


JupceE Ransom has written two articles 
on this timely and controversial topic; the 
first appears on pages 664-673 of this issue. 
It will be followed by another in our De- 
cember 12th number. 

* * 


Cart D. Jackson, whose timely article 
“Will The Commissions Regulate Stock 
Exchange Prices?” appears on pages 652 to 
658, has long been prominent in the public 


utility field. 
+ * 


AFTER graduating from Harvard in 1894, 
he practiced law in the middle west until 
on February 1, 1915, he became a member 
of the Railroad Commission, of which he was 
Chairman for several years; when he re- 


VI 


signed January 1, 1923, he became general 
counsel of the National Electric Light Asso- 
ciation and the American Gas Association in 
New York. 

. * 

Durinc his term of office as a Commis- 
sioner, Mr. JACKSON served on various com- 
mittees of the National Association of Rail- 
road and Utilities Commissioners, was Chair- 
man of the Ccmmittee on Federal Legisla- 
tion, and in 1921-1922 was president of the 
Association. 

* * 

Mr. Jackson’s long and intimate experi- 
ence with the problems of regulation enables 
him to write with particular authority on 
the recent highly unusual action of the De- 
partment of Public Utilities of Massachu- 
setts in seeking to regulate the stock issues 
of the Edison Electric [lluminating Company 
of Bosfon—an action that is of far-reaching 
significance to public utilities throughout the 
country. 

* * 

ANOTHER difference of opinion has broken 
out in the United States Senate—this time 
about the problem of regulating the new 
aeronautic utilities. 

* * 


Senator HiraM BINGHAM of Connecticut, 
believes that our commercial air transport, 
which is rapidly expanding as a public utility 
and which has an increasing important bear- 
ing upon our railroad, motor bus and steam- 
ship utilities, should remain under the guid- 
ance of the Department of Commerce. 

~ * 


SenaATOR SAM G. Bratton of New Mex- 
ico, on the other hand, believes that the 
Interstate Commerce Commission’s authority 
over air transport should be extended. 

* * 


Boru of these distinguished gentlemen have 
expressed their opinions, as well as the rea- 
sons for those opinions, in articles that they 
have written especially for Pusiic Utinitirs 
ForTNIGHTLY. 

* + 

SENATOR BINGHAM’s article will appear in 
our next number—December 12th. And 
SENATOR BrattTon’s article will appear in the 
succeeding issue—December 26th. 

* * 

THESE two articles are of interest and im- 
portance not to the air transport utilities 
alone; they are of interest to all transporta- 
tion facilities which are either in competition 


(Continued on page VIII) 
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unin r% CRANE VALVES 


a 2500 Pounds Pressure 





Globe Valve No. 367-E 





These 300 pound brass 
valves give splendid 
service for railroad, 
marine,and general use 





Globe Valve No. 380-E 








Fewer shut-downs and shorter 
shut-downs ... this is the reward 
that awaits each engineer who 
equips his pipe lines with the new 
Crane Brass Globe Valve. 


Ruggedness is its outstanding 
characteristic. Nowhere has Crane 
engineers’ profound knowledge 
of metallurgy showed to better ad- 
vantage. From wheel-nut to disc, 
each part of the valve is made of 
the metal most appropriate for 
the wear that part will receive. 
Thusall dangers of excessive wear 
and other troubles that~ result 


Reaching a new level of efficiency 
in Brass Globe Valves 


from severe service conditions are 
minimized. 


The disc is of Cranite; a material 
sponsored by Crane Co. and one 
of the country’s leading manufac- 
turers of asbestos products. Un- 
der repeated tests it has proved its 
ability to withstand steam work- 
ing pressures of 300 pounds and 
water working pressures of 500 
pounds; as well as superheated 
steam up to 600°, high pressure 
air, ammonia, and gas. It is made 
in renewable disc dimensions to 
fit any standard holder. 


CRANE 


GENERAL OFFICES: CRANE BUILDING, 836 S. MICHIGAN AVE., CHICAGO 
NEW YORK OFFICE: 23 W. 44TH STREET 


Branches and Sales Offices in One Hundred and Ninety Cities 






























Vill PAGES WITH THE EDITORS (continued) 





Pirie MacDonald 
JUDGE WILLIAM L. 


RANSOM 


with the air service, or which are incorporat- 
ing air transport as a part of their expanding 
passenger service—as several of the railroad 
companies are now doing. 

* * 


Amonc the so-called “commercial photog- 
raphers” who have entered the ranks of the 
real artists whose medium of expression is 
the camera, is Ewrnc Gatioway, of New 
York. 


* + 


Mr. GaLtoway's remarkable camera study 
of one cf the world’s outstanding buildings 
devoted to public utility service—the Grand 
Central Station of New York—appears as 
the frontispiece of this issue. 

* * 


Never before in history have greater op- 
portunities been offered to the artist to ex- 
press in pictures the industrial pregress of 
a nation, as symbolized in America’s breath- 
taking business buildings and in its stupen- 
dous machines—particularly in the great 
“citadels of service” identified with its pub- 
lic utility enterprises. 

. + 


Amonc the interesting Ccmmission deci- 
sions noted in this issue of Pusiic UTILITIES 
FortTNIGHTLY on the following: 

+ * 


THE experiment in St. Louis with a 12- 
ride weekly pass and additional rides for 5 
cents each to holders of passes has attracted 
widespread attention. The opinion of the 


Commissicn approving this plan appears in 
this issue. (See page 353 of “Public U; lities 
Reports,” in the back of this number 


* * 


A “FIGHTING company” organized to cut 
rates where a new company is formed to 
compete with the existing company, when 
the “fighting company” is under the same 
control as the existing company, has been 
held in Nebraska to be operating in viola- 
tion of the antidiscrimination and unlawful 
monopoly statute. (See page 358). The sale 
of electricity is deemed to be the sale of a 
“commodity in general use” within the 
meaning of the law. 


* * 


Contracts which the legislature intended 
to continue free from the effects of utility 
legislation cannot be changed by the Com- 
mission, according to a ruling in Wisconsin, 
(See page 377). 

* 

THE immediate benefits to domestic con- 
sumers from the consolidation of electric 
properties are recognized in a decision by 
the Vermont Commission. (See page 387). — 

© * 


SPECIAL treatment of business telephone 
rates, according to the Louisiana Commis- 
sion, is justified by a regulatory practice of 
placing the burden of a rate increase, within 
reasonable limitations, upon those thus able 
to bear it. (See page 392). 

. - 

THE same Commission has dealt with 
questions of local rates of a state-wide sys- 
tem. It is ruled that failure to allocate the 
cost of long distance telephone business by 
crediting the entire tolls to the revenues of 
the originating exchange is fallacious 

* * 


SpaRsELy settled districts have no right to 
an electric service which will unreasonably 
burden congested areas, says the New Hamp- 
shire Commission. (See page 403). 

* * 

A RECOGNIZED public utility exclusively en- 
gaged in public service, according to the 
New Hampshire Commission, should receive 
authority to acquire a local plan in prefer- 
ence to a corporation whose business is pri- 
marily manufacturing. (See page 403). 

* * 

Tue time during which a demand charge 
is calculated is important to manufacturers. 
The Indiana Commission has recently re- 
fused to change the demand charge from 
an annual to a monthly basis for customers 
of this class. (See page 412). It is held that 
this change would .defeat many of the pur- 
poses for which a demand charge is estab- 
lished. 

x + 
THE next number will be out December 


12th. 
—TueE Eprrors. 
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Notable Events 








Uncle Sam inaugurated the first regular mail service with the opening of the Post 


Office in New York city, 1783. © Thanksgiving Day. 


and Anniversarics 








The Adams Express Company was formed for the purpose of carrying parcels between 
Boston and New York city, 1840. 





| The first commercial alternating current electric plant was put into regular &3) 
| operation in Buffalo, New York, 1886 ‘ | 





ss | The Public Utilities Commission of Maine, created by the State Legislation in 1913, 
was organized with JUDCE BENJ. F. CLEAVES as Chairman, 1914. 





C 


| 89,000 conductors and trainmen on eastern railroads were granted a 73% 
1! 


4 wage in- 
crease, totaling $15,000,000 a year, by the Watson-Parker Railroad Act, 2 


)26, 





| International telephone communication was given an epochal demonstration when New 
York, Stockholm, Montreal, Mexico City, Mukden, and Berlin talked together, 1927. 





Traffic in London was brought to a halt by the densest fog ever known; men with 
lanterns guided stage-coaches through the streets, 1789. 








| DR. JOHN CLAYTON of Yorkshire, one of the first experimenters with gas, enter- 
tained his friends by lighting gas emanating from a pin-prick in a bladder, 1660. 





F The first radio broadcasting of a Presidential message to Congress was made with 


the aid of long-distance telephone lines, 1923. 





The first railroad train in Germany made its initial run from Nuremberg to Furth, 


(a distance of 5 miles), in fifteen minutes, 1835. 





WINSLOW S. PIERCE became president of the Union Pacific railroad. 





Tr ° ~ . . e . ss. an 
M The Railroad Commission of Louisiana, (which was succeeded by the Louisiana ») 


Public Service Commission in 1921), was organized at Baton Rouge, 1899. 











shipping, transportation, and commerce into three separate bureaus, 1922. 





To facilitate the delivery of United States mail, the first street railway mail car was 
put into operation in St. Louis, 1892. 


W 


i 
| 
t 
i 
| 
| 
| HERBERT HOOVER recommended the reorganization of Government agencies for 
| 
| 








“We have put power behind our workmen to increase production and to lessen 
their toil; we have put power behind our housewives to ease their burden of 
drudgery; we have translated electricity into light.” 
—THOMAS N. McCARTER 
President, Public Service Corporation of New Jersey 
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From a photograph 
by Ewing Galloway 


Citadels of Service 


No. 3: THe Rarttroap Depot 
One of the world’s great monuments, erected for the public service, 
symbolic of America’s industry and enterprise—the Grand Central 
Station of New York 
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The PUBLIC UTILITIES AND THE PUBLIC 


all attributes of a sovereignty is 

its police power. The very pur- 
pose of government, according to 
Burke, is to satisfy the wants of 
human nature out of human wisdom. 
“Society requires,” says he, “not only 
that the passions of individuals should 
be subjected but that even in the mass 
and body, as well as in the individ- 
uals, the inclinations of men should 
frequently be thwarted, their wills 
controlled, and their passions brought 
into subjection. 

The police power assumes many 
manifestations but always its foun- 
tain head is in the sovereign. Our 
Federal Government being one of 
delegated powers, the origin of this 
police power in America must, there- 
fore, always be traced to the state in 
which it is exercised in order to be 
valid. 

Long ago our courts decided that 
the regulation of utility rates is a 


Part the most important of 
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valid exercise of police power. This 
meant a necessary distinction between 
utilities and other forms of private 
businesses. For example, some 
months ago our highest court declared 
unconstitutional attempted rate regu- 
lation by certain states of the theatre 
business and of the gasoline business 
respectively because these businesses 
were held not to be sufficiently related 
to public health, safety, or morals to 
come within the scope of the state’s 
police power. 

But while the state has the power 
to regulate rates of those businesses 
which are unquestionably utilities, it 
is not compelled to do so. Most of 
our states have seen fit to delegate 
this form of police power to Commis- 
sions. On the other hand, the state 
of Delaware, for instance, has no 
rate-regulation policy. It has de- 
clined to exercise this power. 

There are other states which have 
delegated the power to some or all of 
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its cities. In the absence of this ex- 
press delegation of power, however, 
any attempted rate regulation by a 
municipality is void. There is a dif- 
ference between fixing rates by con- 
tract and fixing them by mere force 
of an ordinance not accepted by the 
company. 

A recent decision of the Federal 
District Court in Kentucky gives a 
good example of this distinction. 
Kentucky is one of those states in 
which the power of its Commission 
does not extend to the rate regulation 
of utilities functioning within cities. 
The state policy would seem to favor 
local rather than state regulation. 

In 1926, the city council of Louis- 
ville passed an ordinance which fixed 
the rate to be charged for the follow- 
ing two years by the Louisville Rail- 
way Company at 7 cents. At the end 
of that period the ordinance provided 
that the city council of Louisville 
should, upon a consideration of cer- 
tain specified elements including the 
value of the property used, fix a fair 
rate to be charged thereafter. 

Accordingly, upon the expiration 
of the agreed 7-cent rate period, 
the city council fixed a rate. The 
company felt that the new rate was 
confiscatory and it asked the Federal 
Court for an injunction to restrain the 
city from putting it into effect. The 
city objected to the jurisdiction of the 
court on the ground that the fare fix- 
ing grew out of a contract between 
the parties; (meaning, of course, the 
ordinance of 1926). 

Federal Judge Dawson, in grant- 
ing the temporary injunction, over- 
ruled the motion of the city to dis- 
miss the suit for lack of jurisdiction. 
He declared that it was immaterial to 


552 
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the jurisdiction of the Federal Court 
whether or not the state of Kentucky 
had ever delegated rate-making pow- 
ers to the city of Louisville. He 
stated : 


“That part which fixes the rate at 
7 cents for a given period is purely 
contractual, and, while it deals with 
rates, it does not constitute rate mak- 
ing or rate regulation. The fixing of 
rates after the expiration of that 
period, as provided for in the ordi- 
nance, is the exercise of the rate- 
making power and it cannot be rea- 
sonably contended that the authority 
of the city to exercise this power 
arises from contract. This, however, 
seems to be the contention of the de- 
fendants. Stripped of all sophistry, 
their contention, then, comes to this— 
that the city and the plaintiff cor- 
poration, both creatures of the state, 
with only such powers as the state 
has conferred upon them, can, by 
agreement, confer upon the city a 
power which the state has withheld. 
The statement of this proposition is 
sufficient to demonstrate its fallacy. 

“Therefore, I must hold that the 
1929 Ordinance, enacted in pursuance 
of the 1926 Ordinance, was an at- 
tempt on the part of the city to exer- 
cise a power primarily residing in 
the state, viz., that of rate making. 
If the state has conferred that power 
upon the city, then the Ordinance of 
1929 is an act of the state. If the 
city has not been granted such power 
by the state, it cannot be heard in a 
proceeding such as this to question 
the existence of such power. It can- 
not attempt to exercise a power which 
it could legally exercise only if au- 
thorized so to do by the state, and 
then, when its action is attacked as 
amounting to a confiscation of prop- 
erty in violation of the Fourteenth 
Amendment, assert that its act in 
passing the ordinance was without 
state authority, and, therefore, not 
the action of the state.” 


Louisville Railway Co. v. Louisville, No. 
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An Electric Utility Is Not Obliged to Sell Surplus Power 
to a New Company 


“ip an existing electric utility be 
compelled to sell wholesale 
power to a proposed new distributing 
utility contemplating service in near- 
by territory upon a demand for such 
service by the promoters of the new 
enterprise? This is an interesting 
question that has been answered by 
an opinion of the Maine Commission 
in a recent decision dismissing peti- 
tions by certain promoters of a pro- 
spective distributing company for 
such service. The decision construes 
a section of a Maine statute which 
was invoked for the first time since 
its adoption in 1915. 

This statute provided that ten or 
more individuals who contemplate 
the organization of a distributing 
utility may petition the Commission 
for the right to take current from a 
generating company and, after notice 
and hearing, may be granted an order 
for such connection to be made and 
energy furnished at such a rate as 
the Commission may deem just and 
reasonable giving due regard to the 
interests of both companies. Such 
orders are to be effective when the 
new company becomes duly organized 
provided organization and the com- 
mencement of business occur within 
one year. 

Acting apparently under this stat- 
ute, a Mr. Frank W. Winter and nine 
associates, all residents of Auburn, 
Maine, petitioned the Commission of 
that state “for a prompt public hear- 
ing and an order permitting 
the proposed company when organ- 
ized to purchase electric energy from 
the Androscoggin Electric Company 
and the Central Maine Power Com- 
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” 


pany,” and asking that the Commis- 
sion “fix such terms and conditions as 
shall safeguard the interest of all 
parties.” 

Interpreting the statute upon which 
the petition proceeded, the Maine 
Commission said : 


“The statute plainly requires that 
at least ten persons or individuals 
must indicate their interest in the 
project by signing a petition; they 
must at least contemplate the organi- 
zation of such a corporation as is pro- 
vided for in the first part of this sec- 
tion ; good faith is obviously essential 
in that if it be lacking the entire pro- 
ceeding would be but an idle gesture 
and the determination of a rate, 
wasted effort. The territory to be 
served must be designated with suf- 
ficient definiteness to appraise the 
Commission of the locality where the 
lines will run, since the question of 
whether or not another utility is al- 
ready serving the same territory can 
only thereby be determined.” 


The Commission then pointed out 
that while acting on the petition, it 
was under the further statutory obli- 
gation of determining whether or 
not any other utility was furnishing 
or was authorized to furnish a simi- 
lar service in the territory which the 
contemplated corporation proposed to 
serve and whether public convenience 
and necessity required the service pro- 
posed in any event. 

The Commission then found that 
the Androscoggin Company was au- 
thorized to serve in the territory in 
question and that it had negotiated 
several times with the residents there 
with a view toward establishing elec- 
tric service. Nevertheless the peti- 
tions were dismissed. The opinion, 
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in holding the territory already occu- 
pied, stated: 


“None of these proposals, however, 
appeared to be entirely satisfactory 
to the residents of this community 
and fell ‘by the wayside’ or up to that 
time were unfruitful in bringing 
about any agreement for rendering 
service. 

“Notwithstanding the fact that the 
Androscoggin Electric Company, up 
to the time of the hearing, had failed 
to bring to a successful conclusion 


e 


any of these negotiations, we are not 
convinced that public convenience 
and necessity require a second public 
utility to be permitted to enter the 
field at this time and furnish the sery- 
ice proposed by the contemplated 
company, and we find that the peti- 
tioners have not sustained the burden 
encumbent upon them in respect of 
the third essential element, to be 
proven in this case, as hereinbefore 
set forth.” 


Winter v. Central Maine Power Co. U-No. 
1093. 


Should a Utility Rendering Poor Service Be Given 
Another Chance? 


HE earliest form of utility regu- 
lation, according to most authori- 
ties on the subject, was competition. 
While on the surface this would ap- 
pear to leave utilities to the free play 


of economic laws, as a matter of fact 
it was the very economic unsound- 
ness of this policy by reason of the 
unnecessary duplication of facilities 
that led to Commission regulation. 

The bad effect of competition was 
perhaps best illustrated in the tele- 
phone field. There was not only the 
loss caused by the duplication of fa- 
cilities and the impairment of service 
due to the struggle of more than one 
company to exist in a field only large 
enough to support one; but there was 
also the additional burden of paying 
for two services imposed on subscrib- 
ers requiring both connections. The 
resulting loss and inconvenience led 
in some states to the adoption of 
antiduplication statutes. Commission 
regulation has been more effective in 
checking this evil. 

In the application of a protection 
doctrine, the Commissions, however, 


have not been entirely in accord. Sup- 
pose, for example, an existing tele- 
phone company has been guilty of in- 
adequate service. Should this be a 
basis for authorizing competition? If 
the existing company, in the face of 
such a threatened invasion, refuse to 
correct its service defects, the answer 
would probably be “Yes” in every 
regulating state. 

But suppose the existing company 
promises to be good. Should it be 
given another chance? Here, it 
should be remembered that the Com- 
mission has jurisdiction to compel the 
rendition of adequate service and that 
unnecessary duplication is a burden 
on the public, not to mention the utili- 
ties concerned. 

The Wisconsin Commission said 
some years ago, “The Commission 
has always adhered to the cardinal 
rule that the paralleling of lines with 
its attendant economic loss should not 
be permitted in any case where fa- 
cilities already at the command of the 
parties are reasonably adapted to 
their requirements or can be made so 
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by an appropriate exercise of Com- 
mission jurisdiction.” 

The California Commission, on the 
other hand, in early decisions disap- 
proved stating that the result would 
be that “old utilities would keep their 
territory unspurred by the fear of 
competition, knowing always that 
only when it was imminent, need they 
prepare to do justice to their patrons, 
and the new utilities, having no incen- 
tive to apply for permission to go into 
territory more or less completely but 
inefficiently served, would limit them- 
selves to new fields within which they 
would soon, in turn, assume the same 
attitude as would be assumed by the 
old utilities now doing business with- 
in the state.” 

A recent decision of the South Da- 
kota Commission would appear to dis- 
approve of the California doctrine as 
applied to telephone service. It is the 
effect on the public rather than the ef- 
fect upon the utilities involved that 
should receive major consideration 
according to this opinion. The estab- 
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lishment of two telephone systems in 
a community only big enough for one 
is not only economically unsound but 
a great public inconvenience. The 
opinion states: 


“Tt is claimed that if the exchange 
company does not provide reasonably 
adequate service that the complainant 
herein will endeavor to secure a fran- 
chise and install an exchange in Mt. 
Vernon. Such an effort should not 
be necessary. If a second exchange 
is established it will result in dupli- 
cation of plant and generally an un- 
satisfactory situation will be devel- 
oped. Usually the establishment of 
two exchanges in a community results 
in hardship to not only the com- 
panies supplying the service, but also 
to the public served. 

“It necessarily follows, however, 
that the company owning and operat- 
ing the exchange should provide 
proper facilities and furnish reasona- 
bly adequate service, thus making the 
installation of duplicated plant un- 
necessary. The public is entitled to 
good service, and the duty rests upon 
the company to supply it.” 

Davison County Rural Teleph. Co. v. 
Woodard, F-1243. 


e 


Physical Connection with a Former Mutual Telephone Company 
Is Ordered 


- has long been a rule not only of 
constitutional law but of the an- 
cient common law as well, that one 
man’s business cannot be forced by 
the government to aid another man’s 
business especially where the two are 
competitors. This applies to tele- 
phone companies as well as any other 
kind of business. But while one tele- 
phone company under this rule can- 
not be forced to lend its facilities to 
further the business of another com- 
pany, for the latter’s benefit, yet we 
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now have a qualification of that rule 
which permits the state, in the interest 
of the public, to require a connection 
between such companies and the inter- 
exchange of telephone service where 
adequate compensation is provided 
for. The distinction is whether the 
connection is primarily in the interest 
of the public or of the company seek- 
ing it. 

This power of the states has been 
exerted through their constitutional 
provisions and statutes and its exer- 
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cise has usually been delegated to 
their Commissions. In Maine, a stat- 
ute provides that physical connection 
between companies shall be ordered 
by the Commission under the follow- 
ing conditions : 


1. That such connection can rea- 
sonably be made. 

2. That the lines of the two com- 
panies involved can be made to form 
a continuous line of communication 
by the construction and maintenance 
of suitable connections for the trans- 
fer of messages. 

3. That public convenience and ne- 
cessity requires the change. 

4. That the purpose of such con- 
nection is not primarily to secure the 
transmission of local messages or 
conversations between points within 
the same city or town. 


Since 1926 there had been physical 
connection between the Somerset 
Farmers’ Cooperative Telephone 
Company and the Maine Telephone 
& Telegraph Company under a con- 
tract between these parties. Recently 
the contract was terminated and con- 
nection was discontinued by the 
Maine Company. The Farmers’ 
Company asked the Maine Commis- 
sion to order its resumption in the 
interest of public convenience and ne- 
cessity. The Maine Company en- 
tered the following objections: 


Ist: That the Farmers’ Company 
was a mutual company and hence not 
subject to the jurisdiction of the 
Commission. 

2nd: That the physical connection 
would involve the taking of private 
property for the use of a competitor 
and would amount to confiscation. 

3rd: That the purpose of the peti- 
tion was primarily to secure connec- 
tion for the interexchange of local 
messages between the points within 
the same city or town. 


4th: That the granting of the pe- 

tition would impair the service as a 

whole to the public by reason of the 

antiquated and depreciated lines of 
the Farmers’ Company as compared 
with the efficient equipment of the 

Maine Company. 

While it is true that in many states 
the Commission has no authority to 
direct a telephone utility to connect 
its lines with a mutual company, the 
Maine Commission found that the 
Farmers’ Company, although proba- 
bly originally organized as a mutual 
company, and still functioning for 
the benefit of its member-subscribers, 
nevertheless was holding out service 
to the general public so indiscrimi- 
nately through the medium of prepay- 
ment phones that it had assumed a 
public utility status. 

Concerning the second objection, 
the Commission expressly disagreed 
with a decision of the California su- 
preme court cited in support of it and 
held that the Commission had the 
power to order a connection even be- 
tween competitive companies where 
its order was accompanied by just 
and fair regulations and provided for 
reasonable joint rates, assuming, of 
course, that the connection was found 
to be primarily in public interest. 

Overruling the third objection, the 
Commission conceded that the con- 
nection would make possible the joint 
use of the lines for the transmission 
of local messages between points 
within the same city or town, but 
pointed out that such local use was 
only incidental and that the primary 
purpose and effect of the connection 
would be to give access to the public 
to long distance service between the 
exchanges affected and the outside 
world. 
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The Commission found with re- 
spect to the final objection that the 
physical condition of the Farmers’ 
Company as compared with that of 
the Maine Company resulted in a dif- 
ference in the quality of service capa- 
ble of being rendered by the two com- 


PUBLIC UTILITIES FORTNIGHTLY 


panies but that it did not amount to 
such an impairment of the general 
service as would constitute a sufficient 
reason for refusing to require the 
physical connection. 


Gilman v. Somerset Farmers’ Cooperative 
Teleph. Co. F. C. No. 792. 


Chicago Street Railways Are Protected from Bus Competition 


~ INCE the advent of the automobile 
as a problem in the regulation of 
rapid transit agencies in our larger 
cities, there has appeared a pro- 
nounced tendency of regulatory bod- 
ies to view all transportation facili- 
ties within a logical metropolitan 
area as a unit for the purpose of pro- 
tecting existing utility monopolies. It 
had been the thought of some Com- 
missions that in some situations, at 
least, the automotive carrier is a new 
and distinct service independent of 
railway service. As one Commission 
pointed out, its schedule and its route- 
ing is more flexible, and there is an 
independent demand for such service 
by the public notwithstanding the ex- 
istence of rail carriers. 

But experience has proven that the 
regular motor carrier in our cities has 
had a profound effect upon the reve- 
nues of street railway companies. 
The distinction between running on 
gasoline instead of on electricity and 
between running on rubber tires in- 
stead of a track is lost in view of the 
inevitable economic parallel that both 
carriers run on wheels and are capa- 
ble of carrying the same class of peo- 
ple between the same points. 

There is no doubt but that the bus 
is a real and substantial competitor 
of the street railway. Hence, in many 
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of our states, statutes attempting to 
protect monopolies have expressly de- 
clared that this element of competi- 
tion should be taken into considera- 
tion in the awarding of new certifi- 
cates of convenience and necessity by 
the Commissions. 

A recent decision of the supreme 
court of Illinois, reversing the action 
of the Commission of that state in 
granting a certificate to a bus com- 
pany to operate in Chicago over the 
objection of the street railway com- 
panies operating in that area, tends to 
show how the courts are insisting 
more and more on the protection of 
existing utility monoplies against sub- 
stantial competition notwithstanding 
the fact that the incidents of service 
might be as different as a rubber tire 
from a car-wheel. 

The Commission, according to the 
court, has no authority, under the 
utility policy of Illinois as enunciated 
by its regulatory statutes, to grant 
such a bus certificate until the rail 
utility has been given ample oppor- 
tunity to demonstrate its ability or in- 
ability to give the required service. 
Judge Dunn’s opinion states: 

“The relative importance of the 
railway companies, the elevated sys- 
tem, and the coach company in Chi- 


cago transportation is shown by the 
fact that in 1924 the coach company, 
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on its three divisions serving the 
north, south, and west parts of the 
city, carried 49,268,427 passengers, 
the railway companies carried 830,- 
151,540, and the elevated lines 212,- 
901,024. The figures for 1925 were, 
58,298,006 for the coach company, 
840,992,639 for the street railway 
companies, and 216,045,575 for the 
elevated lines. In both years the 
coach company carried about 5 per 
cent of the traffic, the elevated lines 
a little less than 20, and the street 
railway companies slightly more than 


75 per cent. The operation of motor 
busses has contributed to the density 
of street traffic and the difficulties of 
street car operation on streets where 
both street cars and motor busses are 
operated and traffic is dense, and the 
addition of more motor busses would 
add to the street congestion, to the 
inconvenience of the users of the 
street cars, and to the detriment of 
the general convenience, safety, and 
welfare of the public.” 


Chicago Railways Co. v. Commerce Com- 
mission, 167 N. E. 840. 


A Commission’s Assignment of Territory Does Not Affect Rights 
of Individual Patrons 


H*: the Commission any right to 
compel individual subscribers to 
take service from one telephone com- 
pany rather than from another? This 
is an interesting question brought out 


in a decision of the supreme court of 
Illinois affirming an order of the 
Commission sustaining the complaint 
of one telephone company against in- 
vasion of its territory by another. 

The defending utility attempted to 
justify its invasion on the grounds 
(1) that the individual subscribers af- 
fected preferred its service; (2) that 
the Commission had no constitutional 
right to assign individual subscribers 
to any particular territory against 
their will. 

Overruling the first argument the 
court sustained the Commission’s 
holding that the right of the company 
to operate did not depend on whether 
individuals wished its service or that 
of another company. The opinion 
stated : 

“The contention overlooks the pro- 
visions of the Public Utilities Act 


and its general purpose. Without the 
connivance of the defendant company 


they cannot be served by it. That 
would be a violation of the letter and 
spirit of the act. The legislature, as 
part of the machinery for its admin- 
istration, provided for the Commis- 
sion and vested in it plenary power 
to administer the act. It provided 
for hearings upon evidence and for 
rehearings upon petition of dissatis- 
fied bodies required to resort to it for 
relief, when such further evidence 
may be adduced as the parties deem 
necessary. The purpose of the act 
is to bring under control of the pub- 
lic, for the common good, property 
applied to a public use in which the 
public has an interest. The owner of 
such property must submit to be con- 
trolled by the public to the extent of 
its interest as long as such public use 
is maintained. To constitute a pub- 
lic use all persons must have an equal 
right to use the utility and it must 
be in common and upon the same 
terms, however few the number who 
avail themselves of it. The use must 
concern the public as distinguished 
from an individual or any particular 
number of individuals, but the use 
and enjoyment of the utility need not 
extend to the whole public or political 
subdivision. Such use may be con- 
fined to a particular district and will 
be public. In this case the Commis- 
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sion applied the principle by assigning 
to the appellant company and the ap- 
pellee company territory to be served 
and must protect each from invasion 
by the other.” 


Concerning the second contention 
the court said: 


“Notwithstanding the public char- 
acter of the utility is not determined 
by the number resorting to its serv- 
ice or willing to accept it, the in- 
dividual appellants argue that the 
Commerce Commission has no con- 
stitutional right to assign them to any 
territory. The fallacy of the conten- 
tion lies in the assumption that said 
appellants are assigned to a territory 
by order of the Commission. It ex- 


ercised the power vested in it to de- 
termine whether the Modesto Com- 
pany had invaded the territory of ap- 
pellee by undertaking to serve the 
three individual appellants and others 
not complaining of the order. The 
Commission decided from the evi- 
dence before it, as the basis for the 
orders affecting the individual appel- 
lants, that they reside nearer to the 
village of Palmyra and therefore the 
Palmyra Company should serve them, 
and for that reason directed the ap- 
pellant company to desist from serv- 
ing them. All of the orders are di- 
rected to or against the utility com- 
panies. None of the orders require 
anyone to patronize either company.” 


Palmyra Teleph. Co. v. Modesto Teleph. 
Co. 167 N. E. 860. 


A Maryland Electric Rate Reduction Favors Domestic Consumers 


_ steady downward trend of 
the price of electric service was 
recently demonstrated in the rate con- 
troversy of the Consolidated Gas, 
Electric Light & Power Company of 
Baltimore before the Maryland Com- 
mission. 

In 1928, investigations by the Com- 
mission’s staff showed that the “resi- 
dential and commercial” schedules 
combined produced 53.4 per cent of 
all revenue. Certain types of indus- 
trial schedules produced 8.1 per cent 
and another class of industrial sched- 
ules accounted for the remaining 18.6 
per cent of the total revenues. 

The Commission concluded that the 
revenues of the company showed the 
need of a further reduction and rates 
were accordingly ordered to be re- 
duced so as to yield a return of not 
less than 7 nor more than 8 per cent 
of the fair value of the property used. 

In distributing this reduction 
among the consumers it was noted 


that the industrial schedules already 
mentioned produced less than a 6 per 
cent return. For this reason the 
Commission directed that the greater 
benefit of the reduction be applied to 
residential and commercial consum- 
ers. 

Going a step further, it was noted 
that 58.9 per cent of the current sold 
to residential consumers was sold at 
the “secondary” rate and 42.0 per cent 
of the current sold to commercial 
consumers was sold at the “second- 
ary” rate. For this reason as well as 
the fact that residential consumers us- 
ing only an amount within the pri- 
mary rate did not seem to be bearing 
their proportionate share of the bur- 
den, the greater part of the reduction 
went toward cutting the bills of resi- 
dential consumers whose consumption 
was sufficient to place them in the 
primary rate group. 


Re Consolidated Gas, E. L. & P. Co. of 
Baltimore, Case No. 1915. 
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WILL THE COMMISSIONS REGULATE 


Stock Exchange Prices? 


By CARL D. JACKSON 


HE decision of the Massachusetts Commission in denying the 

petition of the Edison Electric Illuminating Company of Boston 
to change the par value of its stock, is so extraordinary and so 
definitely at variance with the policies observed by other regulatory 
bodies as to raise a question of grave import to every public utility 
company in the country. The significance of this decision is here 
ably set forth by an authority who has served as the Chairman of a 
State Commission (Wisconsin), and who is now general counsel 


for the National Associations of 


FTER the close of the stock ex- 
A changes on October 11th, the 

Massachusetts State Depart- 
ment of Public Utilities handed down 
a decision denying the petition of the 
Edison Electric Illuminating Com- 
pany for authority to change its $100 
par value stock outstanding into $25 
par value stock. 

The change asked for would quad- 
ruple the number of shares outstand- 
ing, but would not change the total 
par value of outstanding stock. 

The laws of Massachusetts provide 
for this change, subject to Commis- 
sion approval. In denying the appli- 
cation, the Commission found that the 
stock of the company was selling on 
the Boston Stock Exchange at too 
high a price, not warranted as an in- 
vestment, and that the rates charged 
for service ought to be reduced; ? and 

1The writer refrains from discussion of 
either the proper stock exchange price of the 
stock in question, or the reasonableness of 
the rates charged for service. The object 
of this article is to try to make clear the 
peculiar system of regulation that has grown 
up in Massachusetts, the difficulties and im- 
possibilities growing out of the system, and 


the fact that no such system of regulation 
exists elsewhere in the United States. 


both the electric and gas utilities. 


that the petition should be refused un- 
til the Boston Stock Exchange price 
approximated $215 a share.” 

This decision is of importance not 
only because of its far-reaching eco- 
nomic influence, but because it serves 
to call general attention to the Massa- 
chusetts system of regulation as con- 
trasted with the regulatory system 
existing in every other state, and with 
the Interstate Commerce Commission. 
The decision represents what serious 
students of the Massachusetts system 
have long felt might be the final out- 
come, namely: the attempt by the 
Commission to regulate and control 
stock exchange prices of the stock of 
Massachusetts utilities. 


I* order that the Massachusetts sys- 
tem may be understood, a brief 
reference to the history of regulation 
in that state is necessary. This his- 
tory is complicated and goes back 


more than two generations. It in- 

2The Commission had required stock to 
be sold at not less than $215 a share, and 
some stock had sold at auction (in accord- 
ance with Massachusetts Law) at $411 a 
share. The annual dividends had been raised 
from $12 to $13.60. 
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volves the existence at one time or 
another of a Board of Railroad Com- 
missioners, a Board of Gas & Elec- 
tric Light Commissioners, a Public 
Service Commission, the abolition or 
consolidation thereof resulting in the 
present Department of Public Utili- 
ties. 

Throughout this history there has 
been supervision of security issues, 
differing from time to time as be- 
tween different classes of utilities. 

The laws of Massachusetts have 
long provided that utilities should not 
declare stock dividends and that stock 
should not be issued at less than par 
value. They have also provided for 
the sale of stock at public auction. 
However, the general understanding 
of the Massachusetts situation and its 
system of regulation is possible with- 
out direct reference to the compli- 
cated statutes and changes in the 
regulatory agencies. It will only be 
necessary to go back to the year 1894, 
and the passage of the so-called 
“Anti-Stock Watering Act,” ? which 
is the Massachusetts Stock Premium 
Act. 

This act (applying originally to 
railroads only, but afterwards to gas 
and electric companies) provided that 
any increase in capital stock, or issu- 
ance of additional shares, shall, if the 
cash market value of its shares ex- 
ceeds the par value thereof, sell and 
dispose of all shares of such new or 
additional stock, for the benefit of 
the corporation in the manner pro- 
vided in the act, and only such num- 
ber of shares should be issued as, so 





_3As a matter of fact the statute here par- 
ticularly referred to is not an Anti-Stock 
Watering Act, but until recent years any- 
body who dared to say so in Massachusetts 
became persona non grata. 
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sold and disposed of, will produce the 
amount necessary for the purpose for 
which such increase or issue is duly 
authorized by law. Out of this act 
and subsequent amendments have 
grown the anomalies of the Massa- 
chusetts system of regulation. No 
such act exists elsewhere in the Unit- 
ed States. 


HE purpose of the law was clear- 

ly that new stock should be is- 
sued at its market value either as fixed 
by the Commission or by sale of the 
stock at auction. An auction sale 
would manifestly make the stock- 
holders’ rights worth nothing, and 
the Commissions were expected to fix 
prices for new issues of stock that 
would accomplish that result. 


T one time the Commissions were 
(as to gas and electric utilities ) 
required to fix the price “not less than 
market value’ of the stock, and in 
so doing were required to take into 
account previous sales of stock of the 
corporation, and other pertinent con- 
ditions. Subsequently, although the 
price was primarily to be fixed by the 
directors, the Commission was re- 
quired to find that the price was not 
so low as to be inconsistent with the 
public interests. In practice this 
amendment made little change in 
Commission administration, and thus 
the law stands in Massachusetts to- 
day. The application of the Boston 
Edison Company did not come under 
this statute, but was merely one for 
changing the par value of already out- 
standing stock from $100 par to $25 
par. Such permission had already 
been granted as a matter of course 
in forty-five other cases and never be- 
fore denied. 
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| co a long period of years the 
Massachusetts Commissions have 
ruled that if any part of the earnings 
of a public utility are put into new 
construction, instead of being de- 
clared in dividends, the utility cannot 
issue new securities against the in- 
creased capital account. Any new 
stock securities can be issued only for 
new capital purposes, and then only 
at a premium fixed by the Commis- 
sion. The stockholders have the first 
privilege of subscribing for the new 
stock at the premium fixed, and if 
they do not take the stock, it has un- 
der the law to be sold at public auc- 
tion. 

The act has been administered with 
the intention of giving little or no 
value to stockholders’ rights. 

These statutes and their adminis- 
tration have operated in most in- 
stances to insure a capitalization far 
below the value of the property. In 
general it might be said that the par 
value of outstanding securities of 
utilities in Massachusetts is not only 
below the value or cost of utility 
property, but in many instances bears 
no relation whatever to either the 
value or cost of the property. In 
many cases, therefore, the dividends 
were seemingly very great, going as 
high in some instances as 35 per cent 
or more a year. Governor Fuller 
called attention to this situation. 

In 1927, the Commission after 
public hearings (directed by the legis- 
lature) made a report to the Massa- 
chusetts legislature, but recommended 
no constructive legislation.* 

#At one of the public hearings before the 
Commission, Professor Daniels, of Yale Uni- 
versity, and the writer appeared and advo- 


cated changes in the Massachusetts law and 
system of regulation. 


As a corollary to these laws, the 
Massachusetts Commission has in- 
sisted upon the view that utility regu- 
lation in Massachusetts should be 
based on consideration of capitaliza- 
tion, stock outstanding, premiums 
paid, and proper dividends to main- 
tain stock prices. 


@ All other Commissions in the 
country, including the Interstate Com- 
merce Commission, exercise jurisdic- 
tion along the line of fixing reasona- 
ble rates. Capitalization is given lit- 
tle consideration, and when necessary 
the utility property is valued. Massa- 
chusetts regulation, on the contrary, 
is based on capitalization, stock prices, 
and dividends. 


Pyeemige og light can be thrown 
upon the Massachusetts system 
and the attitude of the Massachusetts 
Commission by quotations from the 
official report of the Department of 
Public Utilities to the House of 
Representatives of Massachusetts 
dated March 14, 1927. In this report 
the Commissioners stated that no pub- 
lic good would be secured through the 
authorization of capitalization of the 
premiums theretofore paid, or the is- 
sue of no par value stock. Commis- 
sioners Attwill and Wells followed 
their report of 1922 in which they 
recommended that the premium law 
should not be applied to future stock 
issues. It will be noted from the 
quotations following that the Com- 
missioners did not favor the fixing of 
reasonable rates upon a system of val- 
uation of utility property and a fair 
return upon the value thereof: ° 

5In answer to a question of Professor 


Daniels, the Commission stated that it was 
without an engineering staff. 
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One of the Unique Assumptions of Authority 
of the Massachusetts Commission 


al Bn Massachusetts Commission asserts the power 
to regulate utilities unrestricted by any doctrine 
of fair return on the value of utility property and un- 
restricted by judicial review or Federal application of 
the Fourteenth Amendment. It seeks to force a con- 
tractual relation with the utilities, giving the state 
‘power to regulate rates in such manner as the state 
may determine, so long as such regulation shall not be 
exercised to reduce the income of the company below 
an amount which will enable it to pay dividends neces- 


sary to sell its stock readily at par. 


7” 


“No other state seeks to control the price at which 
the stock of the utilities shall sell on the market.” 





“As was pointed out in the report 
of the Department of January, 1922, 
the elements to be taken into ac- 
count in determining the fair value, 


particularly as relates to Massachu- 


setts, are still uncertain. Moreover, 
as financial conditions are unstable, a 
capitalization of the surplus at the 
present time might result in years to 
come in a situation where the dis- 
tribution of what would be a fair 
return upon the fair value of the 
property at that time would be in- 
adequate to pay dividends which 
would sustain the capital stock of 
the company at par. If such a sit- 
uation should obtain, in order to se- 
cure capital for future development 
of the utility it would be necessary 
to allow the utility rates in excess of 
a fair return upon the fair value of 
the property employed in order that 
the company might sell its securities 
at par. 

“Many questions in relation to de- 
termining the fair value of the prop- 
erty employed in a public undertak- 
ing in Massachusetts and the fair re- 
turn thereon yet remain to be deter- 
mined. In this commonwealth the 
permits issued to gas and electric 


companies to use the highways for 
their distribution equipment are sub- 
ject to revocation by the state at any 
time. The companies have been 
given no permanent rights in the 
highways and their use of them is at 
the will of the commonwealth. 
Moreover, the very charters of the 
companies may be repealed at any 
time. It has not yet been deter- 
mined what rule of value is to be 
adopted under these conditions as to 
property located in or upon the pub- 
lic highways.” 


HE Commission recommended 

that public utilities be required 
to enter into contractual relations 
with the state of Massachusetts, such 
contractual relations in effect to con- 
stitute a waiver by the utilities of the 
right to valuation and fair return un- 
der decisions of the Supreme Court 
of the United States. The reference 
in the above quotation to franchise 
rights and charter repeals has direct 
reference to this matter. To further 
quote: 
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“In Denver v. Denver Union Wat- 
er Co. (1918) 246 U. S. 178, P.U.R. 
1918C, 640, it was held by the Court, 
with Justices Brandeis, Holmes, and 
Clarke dissenting, that an ordinance 
adopted by the city council had con- 
ferred upon the company rights of 
such a nature that in considering the 
effect of the provisions limiting rates 
the plant ‘must be valued not as 
“junk” but as property useful and in 
use to the public service.’ Whether 
this rule would apply to the valua- 
tion of the property of gas and elec- 
tric companies located in our high- 
ways has not yet been determined. 
Whether any value is to be given to 
the franchises is still an open ques- 
tion. Thus, in Willcox v. Consoli- 
dated Gas Co. (1909) 212 U. S. 19, 
it was held that the value of the 
franchises should be included in the 
basis of rates if the state had al- 
lowed the company to capitalize such 
franchises. Nor, so far as we are 
aware, has it been definitely deter- 
mined whether in the fixing of rates 
the fact that the value of the prop- 
erty employed has been largely de- 
veloped at the expense of the public, 
by the expenditure of past earnings 
exceeding a fair return upon the capi- 
tal invested, can be taken into ac- 
count.” 

“Our attention has been called to 
no opinion of the Supreme Court of 
the United States that definitely de- 
clares that the employment of exces- 
sive earnings in the building up of 
the plant cannot be considered in the 
determination of rates.” , 


(The matter referred to in this 
quotation has been decided by the Su- 
preme Court of the United States.) 


“The law under which public util- 
ity corporations have been organized 
and regulated in Massachusetts for 
a long period in its history may also 
have an influence in the determina- 
tion as to what extent the rule ap- 
plicable to public utilities in other 
jurisdictions applies in this. The 
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conception of the people of this com- 
monwealth of the relationship of 
public utilities to the public has been 
in contrast to that of the public in 
other states.” 


se quote further from the same 


report of the Commission: 


“The public utility corporations in 
this state are given the right to or- 
ganize to perform a public service 
which the public might otherwise un- 
dertake itself. The state gives to 
them permits to use the public high- 
ways; it grants to them the privilege 
of taking private property by the ex- 
ercise of the sovereign power of emi- 
nent domain and to a large extent 
protects them from adverse and un- 
wise competition. In exchange for 
these unusual privileges the public 
of Massachusetts have assumed that 
they had the right to regulate the 
utilities to such extent as would as- 
sure their obtaining the public service 
furnished by the utilities at as cheap 
a rate as the capital invested in the 
service could reasonably be expected 
to produce. When the people of this 
commonwealth adopted a policy of 
obtaining that public service, which 
the utilities are organized to furnish, 
by the employment of private capital 
through a regulated monopoly, which 
service they might otherwise have 
furnished directly themselves, they 
little dreamed that they would be re- 
quired, in the regulation of rates, to 
enter into protracted investigations 
of the fair value of the property em- 
ployed in the undertaking, ascertained 
by a theoretical calculation of what 
it would cost to reproduce the prop- 
erty, less its actual depreciation, on 
each and every occasion, with its 
necessary large expenses, all of which 
eventually must be paid by the rate- 
payer. 

“If, under our present statutes, it 
shall be determined by the United 
States Supreme Court, that the gas 
and electric companies of the state 
are entitled, as a matter of law, to 
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ry “It is hard to visualize a public commission 
seeking to tell people or exchanges when 
prices are too high and when they are too low, 
and it is not believed any other commission 
will seek to exercise this highly sensational 
but dangerous authority.” 





charge rates based upon the fair 
value of their property employed in 
the public service, and that in ascer- 
taining such value the value of the 
plant and of the structures and equip- 
ment in or upon the public highway 
is to be taken at the reproduction 
cost less the then actual depreciation, 
and that the findings of fact in rela- 
tion to these values are subject to 
review in each instance by the Fed- 
eral Court, we are confident that the 
people of this state will conclude that 
the regulation of the rates of the gas 
and electric companies under such 
conditions is too cumbersome, in- 
efficient, and expensive to be toler- 
ated. Such a method of regulating 
rates will inevitably lead to conflicts 
between the companies and the pub- 
lic to the disadvantage of both. If 
the public are required to pay a re- 
turn upon the property acquired 
through excess earnings, it, will insist 
on paying in rates no more than is 
required to be paid under the rule.” 


’ I ‘o quote still further ‘from the 
same official report of |1927: 


“In our judgment the people of 
this commonwealth will seek a means 
of escape from such a situation. 
Two courses will be open to them: 
(1) public operation of such utili- 
ties, or (2) the operation of the utili- 
ties by private capital in those in- 
stances where the public utilities are 
willing to enter into a contractual 
relationship with the public whereby 
the rates may be readily, efficiently, 
and inexpensively regulated and ad- 
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justed and the initiating of free and 
unlimited competition by municipali- 
ties in those areas where companies 
are engaged in business which are un- 
willing to enter into such contractual 
relationship.” 


HERE are in the report other 

references to the decision of the 
Supreme Court of the United States, 
and it is clearly stated in the report 
that what should be sought is a 
waiver of any rights to review in the 
courts under the Constitution, and the 
penalizing of utilities that refuse to 
do this either through municipal own- 
ership or action in relation to char- 
ters or franchise rights in the streets 
and highways. It is also suggested 
that provisions might be made for 
limiting dividends. 

It might also be fairly stated that 
the decision of the Commission is 
that the property of the public utility 
has itself been devoted to the public’s 
use, and that it is only the money 
which has gone into the property of 
the utility that the stockholders have 
an interest in. 


HE Massachusetts Commission 
asserts the power to regulate 
utilities unrestricted by any doctrine 
of fair return on the value of utility 
property and unrestricted by judicial 











review or Federal application of the 
Fourteenth Amendment. It seeks to 
force a contractual relation with the 
utilities, giving the state “power to 
regulate rates in such manner as the 
state may determine, so long as such 
regulation shall not be exercised to 
reduce the income of the company be- 
low an amount which will enable it 
to pay dividends necessary to sell its 
stock readily at par.” 

No other state seeks to control the 
price at which the stock of the utili- 
ties shall sell in the market. Several 
states require a new issue of stock to 
be sold at not less than par. Many 
do not. Others provide for no par 
value stock. All other states fix rea- 
sonable rates, with little or no refer- 
ence to capitalization. 


@ The Massachusetts system is based 
on the alleged right to control stock 
prices and dividends. Regulation 
elsewhere concerns itself with fixing 
reasonable rates and requiring ade- 
quate service, leaving to economic 
laws the fixing of stock prices, and 
with utility management the matter 
of determining dividends. 


T’ is evident that the Massachusetts 
system of regulation, as declared 
by the Commission, is based funda- 
mentally on market price of utility 
stock. The Boston-Edison stock has 
long been listed on the Boston ex- 
change. It was but a step to apply 
Commission doctrines to the exchange 
itself. 


It is well to bear in mind: 

1. That utility property devoted to 
a public use is still private property, 
a matter decided time and again by 
the highest courts. 
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2. Stockholders are 


entitled to 
such earnings as may come to them 
under reasonable rates. 

3. Stockholders’ earnings plowed 
into new property belong to the stock- 
holders and cannot be taken away 


from them. (This has been decided 
by the Supreme Court of the United 
States and the Supreme Judicial Court 
of Massachusetts. ) 

4. A stockholder has the right to 
sell his stock for whatever he can get 
for it. 

5. No Commission can deny a 
utility the right to a fair return on 
the value of its property used in per- 
forming a utility service. 

6. Commissions are not established 
to exercise arbitrary authority, but to 
act fairly and judicially in the admin- 
istration of that authority which the 
state has given them, and in conform- 
ity with law and the Constitution of 
the United States. 


@ No form of Commission regula- 
tion violating the above principles can 
retain public confidence. 


The writer knows of no other Com- 
mission that has sought to control 
market prices of utility stock. It is 
inconceivable that very many men 
would wish to assume this responsi- 
bility. Stocks may sell higher than 
their intrinsic worth. Again they 
often sell at unduly low prices. So it 
is with commodities, real estate, and 
what not. 

It is hard to visualize a public 
commission seeking to tell people or 
exchanges when prices are too high 
and when they are too low, and it is 
not believed any other commission 
will seek to exercise this highly sensa- 
tional but dangerous authority. 
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Why a Utility’s Rates Are Not 
Based on Its Tax Value 





The economic and legal reasons for an inconsistency 
that is apparent but not actual 


By ELLSWORTH NICHOLS 


ow can a public utility expect 

H to earn a return on one value 

when its taxes are based upon 
another value? 

This question is not uncommon. 
Every now and then we hear the com- 
plaint that a Public Service Commis- 
sion has placed a value upon the prop- 
erty of a public utility which is more 
than the assessed value for taxation. 

A recent editorial in a St. Louis 
newspaper first informs its readers 
that a street railway property valua- 
tion for taxation has been reduced by 
$1,335,925 to approximately $44,- 
000,000 while the value for rate mak- 
ing has been fixed at about $63,000,- 
000. The editor then observes: 


“Some of that huge total, of 
course, is ‘going value,’ promotion 
expenses, etc., which the clever ar- 
guments of street railway lawyers 
caused to be added to actual prop- 
erty investment. 

“In the present general attitude 
toward paying taxes nobody expects, 
of course, that street railway owners 
will come forward and protest that 
this $44,278,344 is too low. Few be- 
sides the small home owner are called 
on to pay on full value. What we 
are interested in is whether the Pub- 
lic Service Commission, the next time 
it is asked to decide on fares, will 
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take cognizance of the fact that some- 
where, somehow, the street railway 
corporation’s property has decreased 
$1,335,925. If it does, perhaps, with 
street railway officials protesting to 
the tax commission that their prop- 
erty is growing less valuable and get- 
ting away with it, the Public Service 
Commission ultimately may recog- 
nize that value is value, no matter at 
what end of the state capitol it is as- 
sessed, and fix the rate of fares ac- 
cordingly.” 


| i actual practice, tax value is taken 

as one indication of value for rate 
making, or actual value, but it is not 
given much weight. The reasonable- 
ness of this practice is seen when we 
look below the surface and notice the 
nature of these valuations. 

One of the reasons for not allow- 
ing tax value to influence a rate val- 
uation too much, is that for taxation 
purposes the test of the value of util- 
ity property is what it will earn, or, 
in other words, its use value. If the 
assessed value were used to measure 
rates we would be traveling in a circle. 
As rates would change tax value 
would change, and then we would 
again have to change rates in recog- 
nition of the new tax value, and so on 
ad infinitum. 










In many localities, furthermore, 
property is valued for tax purposes 
below the actual value. This applies 
not only to public utility property but 
to all property. It is a common ex- 
perience to see a house assessed at 
about $6,000 sold for $9,000 or 
$10,000. Perhaps assessors find that 
property owners are better satisfied 
if they pay taxes on an assessment 
below market value. The result is the 
same if all are treated alike; the tax 
rate goes up as the tax value goes 
down. Even where statutes require 
property to be assessed at full value 
the statute is more honored in the 
breach than in the observance. 


’ I ‘HE Indiana Commission once 
gave a good illustration when it 
said in a rate investigation : 


“Assume that one of these objec- 
tors has a large business house of 
the value of $90,000 in the city of 
Lafayette, and that it is assessed for 
taxation at $10,000. Further assume 
that such building should be negli- 
gently destroyed by a fire occasioned 
by a passing locomotive. If the 
counsel who is representing such ob- 
jector in this case were to institute an 
action against the railroad company 
to recover the value of this building, 
negligently destroyed, and counsel 
for the railroad should insist that 
$10,000 was the limit of recovery, the 
court hearing such argument would 
really question the sincerity of the 
railroad’s counsel. The court would 
say it is competent evidence for the 
jury to consider. Its weight is an 
entirely different matter.” ? 


Then, too, the method of valuation 
raises an important distinction. Tax 
value is scarcely ever determined in 
such an elaborate way as rate value. 





1 Re Northern Indiana Gas & E. Co. (Ind.) 
P.U.R.1916B, 752, 771. 
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Assessors would never get their work 
finished if they went into an exhaus- 
tive and detailed examination of all 
taxable property in the same way as a 
Commission which is fixing the rates 
of a public utility. The Commission 
considers all factors available—inven- 
tories, price lists affecting unit parts, 
expert opinions, and other elements, 
Assessors can do little more than de- 
pend upon expert opinion and reports 
of earnings. 


—— as a tax valuation cannot 
properly be used as the basis for 
rates, so, too, a rate valuation does 
not necessarily represent the proper 
basis for taxation. In this regard the 
Utah Commission has said: 


“It is generally held to be to the 
interest of consumers as ratepayers, 
that taxes levied upon utility property 
be kept on as low level as possible, 
for taxes are directly chargeable to 
operating expenses, form part of the 
rate paid by consumers, and a higher 
assessed valuation would simply add 
an additional burden upon rate- 
payers.” # 

There are, in addition, legal reasons 
why an assessment for taxation can- 
not be accepted as the value for rate 
making. A tax assessment, for ex- 
ample, might not be admissible as evi- 
dence when the assessors are not 
sworn as experts and required to ex- 
plain the methods by which they 
reached the value. * 

Moreover, it has been held that a 
Commission must determine value ac- 
cording to the evidence before it, and 
it cannot be bound by the determina- 
tion of other public officers. 





2Re Perry (Utah) P.U.R.1925E, 161, 187. 
3 Brooklyn Union Gas Co. v. Prendergast, 
7 F. (2d) 628, P.U.R.1926A, 412. 
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As stated in the United States Su- 
preme Court: 


“It cannot be regarded as sufficient 
to introduce assessments, or valua- 
tions made for the purposes of taxa- 
tion; and this is particularly true 
when the principles governing the as- 
sessments are not properly shown, 
and for all that appears, they may 
have rested upon methods of ap- 
praisement which would be inad. 
missible in ascertaining the reasona- 
ble value of the property as a basis 
for charges to the public.” * 


{jew correctness of the principle 
that tax value should not con- 
trol in finding value for rate making 
has been uniformly recognized by 
courts and Commissions. The pro- 
priety of this attitude is no longer 
seriously questioned in rate proceed- 
ings, but this is another of those in- 
stances where a superficial view of 
the subject may cause unfavorable 





4Minnesota Rate Cases, 230 U. S. 352, 
57 L. ed. 1511, 33 Sup. Ct. Rep. 729, 48 L.R.A. 
(N.S.) 1151, Ann. Cas. 1916A, 18. 
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criticism through misunderstanding, 
while a closer study shows that the 
inconsistency and unfairness is appar- 
ent but not actual.® 

The popular point of view in these 
situations appears to be, that when a 
public utility has a high rate base, the 
public should get back at it by increas- 
ing its taxes. But here the fact is 
overlooked that taxes are charged 
against the ratepayers as a part of the 
expense of operation, and instead of 
penalizing the company and benefit- 
ing the public they are placing still 
more burdens upon the patrons. 


5 Missouri Rate Cases, 230 U. S. 474, 57 
L. ed. 1571, 33 Sup. Ct. Rep. 957; Willcox 
v. Consolidated Gas Co. 212 U. S. 19, 53 
L. ed. 382, 29 Sup. Ct. Rep. 192, 48 L.R.A. 
(N.S.) 1134, 15 Ann. Cas. 1034; Brooklyn 
Union Gas Co. v. Prendergast, 7 F. (2d) 628, 
P.U.R.1926A, 412; Poplar v. Speed Electric 
Co. (Mont.) P.U.R.1922B, 367; Re Farmers 
Home Teleph. Co. (Neb.) P.U.R.1920E, 65; 
Re Illinois Northern Utilities Co. (lIll.) 
P.U.R.1919D, 817; Re West Virginia Cen- 
tral Gas Co. (W. Va.) P.U.R.1918C, 453; 
Board of Trade v. Mountain Home Teleph. 
Co. (N. Y.) P.U.R.1916C, 688; Re United 
Traction Co. (N. Y.) P.U.R.1927D, 637. 





A Utility’s Obligation 


Lawyer: What’s the trouble? 

Curent: I’ve had my telephone service cut 
off and the company won’t restore it. What 
shall I do about it? 

Lawyer: Why did the company come to 
discontinue the service? 

Cirent: Because I could not pay prompt- 
ly. The company finally took the phone out. 
After that I paid what I owed and asked to 
have the phone put back. The company re- 
fused. 

Lawyer: What reason did the company 
give for that? 

Cunt: It said that my credit was not 
good in the community. They told me that 
I was in disfavor with a large number of 
business men of the town. 


Lawyer: Is that true? 
Crrent: Well, perhaps my credit is not 
of the best. I owe quite a lot of money 
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to a Poor Credit Risk 


about town; but I don’t owe the telephone 
company anything and I want that phone 
back if I can get it. Where do I stand on 
that? 

Lawyer: I should say that you are not 
a very desirable risk if these reports about 
you are true as you say; but if you have 
paid the company what you owe, the com- 
pany will have to put that phone back. 


te lawyer was correct—in the opinion of 
the Missouri Public Service Commission. 
The company was clearly within its rights in 
discontinuing service for nonpayment of bill; 
but upon its payment, the subscriber was en- 
titled to reconnection on the same terms as 
other subscribers.! 


1 Public Service Commission v. Triplett In- 
dependent Teleph. Co. (Mo.) P.U.R.1922A, 
110. 
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MUNSEY BUILDING * WASHINGTON, D. C. 


November 28, 1929. 
Dear Sir: 


It is hard to make certain subjects interesting. 
Economic questions are regarded as pretty dry. However, 
after reading the testimony of Joseph R. Grundy, President 
of the Pennsylvania Manufacturers Association, before the 
Senate Judiciary Subcommittee, we conclude that there may 
be a human interest, in connection at least, with even the 
dismal science of economics. 


Think of telling Senator Borah that Idaho is a 
backward state! 


Think of classifying Wisconsin as backward— 
Wisconsin, which has long boasted of its progressive 
ideas! 


"What would you do with Wisconsin?" Mr. Grundy 
was asked. 


"If I had to do anything I would hate to tell," 
was his reply. 


As nearly as we can figure out, Mr. Grundy's 
backward states are consumer states. They are backward 
because they elect Senators who interfere with the desire 
of the manufacturers for higher tariffs. Mr. Grundy 
thinks these backward states have too many Senators. 

This allows them to destroy the good of the protective 
system. He believes they should not be allowed "to throw 
a monkey wrench into the machinery twenty-four hours 

a day." 


We shall not, of course, attempt to discuss the 
merits of the tariff controversy. We gave that up long 
ago. It is the naive assurance of Mr. Grundy that 
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interests us. Those who disagree with him are throwing 
monkey wrenches and are, of course, guilty of sabotage. 
But he does not say that they are vicious. They are 
just backward. 


Come now, let us have a little experience meeting. 


Have not some of you who live in the states listed 
by Mr. Grundy as backward been saying the same thing about 
Mr. Grundy's state and other eastern states? Have you 
not been saying: "We are progressive; you are reactionary 
and backward," or worse? 


Do you not see that the fact you think that other 
states are backward and that Mr. Grundy thinks your state 
is backward amounts to nothing more than a difference of 
opinion? Is it not merely a popular form of begging the 
question? Does it prove anything one way or the other? 


Considering ourselves enlightened and the fellow, 
who differs from us, backward, is a very common pastime. 


We have seen court and Commission decisions in 
regulatory matters criticised from the same high pedestal. 
We seem prone to forget that there are two sides to every 
controversial question. 


When a decision happens to be contrary to our own 
views, are we not apt to think the court or Commission 
rendering it is a little backward? Has not the Supreme 
Court of the United States been very frankly told in 
substance that it is backward in regulatory matters? 


So before we smile at Mr. Grundy's classification of 
states opposed to high tariff duties as backward, let us 
consider whether we ourselves are not a little inclined to 
regard our opponents in the same way. 


We may not be as outspoken as Mr. Grundy but on the 
level, as John L. Sullivan used to say, how about it? 


Very truly yours, 


Tenty C Gee 





























THE PRACTICAL PROBLEMS IN ATTAINING 


Uniform Utility Rates 


ParT I 


To what extent should utility rates be standardized throughout a state? 
Governor Franklin D. Roosevelt of New York believes that telephone, 
light, and power rates ought to be as uniform as rates on, main and branch 
lines of railroads. This involves a question of discrimination, obscurely 
understood by the public, which arises through the conflicting interests of 
different groups of ratepayers. How far should one group pay for un- 
profitable service to others? The practical problems of rate making in- 
volved which are discussed in this article are of especial importance in 
view of the Governor's attack on lack of uniformity of utility rates. 


By WILLIAM L. RANSOM 
OF THE NEW YORK BAR 
MEMBER WHITMAN, RANSOM, COULSON & GOETZ 


, \ue Public Service Commission 
of the State of New York and 
most of the public utilities sub- 

ject to its jurisdiction have long been 

doing what they could, along practi- 
cal lines, to accomplish a greater uni- 
formity in public utility rates within 
the State of New York. The remarks 
of Governor Franklin Roosevelt at 
the Syracuse State Fair on August 
28th, already referred to several times 
in Pusiic UTILITIES FORTNIGHTLY, 
have focussed a fresh emphasis on 
this rate-making problem. The re- 
port of the tri-partite Commission, 
made up of an equal number of repre- 
sentatives of each the Governor, the 

State Senate, and the Assembly, now 

engaged in investigating the work- 

ings of the Public Service Commis- 
sion Law in New York, may prove 

the effective sounding-board for a 

further demand for standardization 

in the forms and amounts of rates. 


pm suggestion of steps towards 
greater uniformity in rates is not 
new in the State of New York. 
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In the year 1922, the New York 
Commission had before it the revision 
of gas rates in the city of New York 
and suburban territory (Case No. 
79), and the establishment of stand- 
ards of purity, illuminating power, 
and heating power of gas, in the 
same territory (Case No. 108). On 
August 30, 1922, the Commission 
unanimously adopted an _ opinion 
which said in part: 


“In respect to the standard of gas 
to be furnished, enough has already 
been said to indicate the advisability 
of a uniform standard for the state 
of New York”; 


and then proceeded also to take a 
great step towards uniformity in gas 
rates, as to both form and amounts, 
throughout New York city and adja- 
cent suburban territory. Referring to 
the eight large companies which then 
constituted the Consolidated Gas 
Company system, in Manhattan and 
parts of the boroughs of Queens and 
The Bronx, the Commission said: 


“There are a number of differences 
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of operating costs, revenues, earn- 
ings, and property investment among 
these companies, which would justify 
the fixing of rates for each company 
independently. However, considera- 
tions both of public policy and neces- 
sity justify the fixing of uniform 
rates to be charged by these compa- 
nies as a group rather than as segre- 
gated companies. The areas served 
by some of these companies overlap 
each other, and the charging of dif- 
ferent rates for the same class of 
service within a single area is high- 
ly undesirable. 

“In prescribing gas rates in the 
past, the legislature adopted the pol- 
icy of fixing an uniform rate for the 
gas companies in the Consolidated 
system whose service was intercon- 
nected. We have, therefore, con- 
cluded to fix rates for these compa- 
nies as a group, leaving it to them 
to apply to the Commission for any 
modification required by conditions 
peculiar to any individual company 
which may require the differentiation 
of such company from any other 
companies forming the group. 

“At the same time, we believe that 
the corporate barriers now separat- 
ing the companies of this system 
should be removed, and that a com- 
plete merger of all should be effected. 
The arguments in favor of this plan 
need not be elaborated here, but the 
Commission will, in the furtherance 
of a public duty, urge this course 
upon the companies in the system and 
endeavor to bring about the change 
indicated.” 


RF the eight major companies im- 
mediately referred to, the Com- 
mission’s orders of August 30, 1922, 
prescribed for the first time graduated 
block rates, and made them uniform 
in form and uniform in amount under 
like conditions. There was no sug- 
gestion of equal or uniform rates per 
unit, irrespective of the costs and 
conditions of service; on the contrary, 
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the Commission’s report of the same 
date definitely rejected “a flat rate 
method of charging” as “essentially 
discriminatory.” The rule of uni- 
formity was applied to like conditions 
of service. 

The same rates were simultaneous- 
ly adopted for companies then con- 
stituting the Brooklyn Union Gas 
Company system, and the same form 
of gas rates was extended to all the 
companies within the scope of the 
hearing except two outlying com- 
panies, in Queens and on Staten 
Island, for which a variant and im- 
proved form was experimentally con- 
tinued. 

Following the adoption of the or- 
ders of August 30, 1922, a practically 
uniform form of gas rate schedule 
and pertinent rules, regulations, 
terms, and conditions of service, was 
worked out by and for practically all 
of the gas companies in New York 
city and suburban territory, and has 
since been in use, with favorable re- 
sults both as to the satisfaction of the 
customers and as to facility in admin- 
istration by the companies and by the 
complaint bureau and technical staff 
of the Commission. 


| pes accomplishment towards 
uniformity in the forms and 
amounts of electric rates has not yet 
been achieved in New York city or in 
large territories up the state, but a 
great deal of progress has steadily 
been made, under continuing pressure 
from the Commission. On the part 
of utility executives and the industry 
generally, there has been timely reali- 
zation of the practical problems,’ as 

1In an address before the National Elec- 


tric Light Association at Atlantic City on 
June 3, 1928, discussing “The Public Right 
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Three Different Concepts of the Term “Uniformity” 
as Applied to Utility Rates: 


Cum of utility rate making and of state regulation 
usually make in general and undefined terms their 
charge of lack of “uniformity.” ‘Three radically dif- 
ferent concepts are commonly covered by the colloquial 


use of the term: 


1. The differences between rates in the same com- 


munity. 


2. The differences between rates (of either type) in 


different communities. 


3. The differences arising from the extension prob- 


lem. 





well as efforts to advance their solu- 
tion. Several of the larger holding 
company groups, outside the metropo- 
lis, have been able to do away with a 
good deal of the divergencies and 
disparities which existed under the 
former system of independent owner- 
ship, management, and operation by a 
multitude of local electric companies. 
Rates have not only been reduced, but 


their forms have been steadily im- 
proved and inequalities have been 
ironed out, as far and as fast as 
seemed practicable. 

Nothing arbitrary or destructive 
has been done, because the managers 
of these systems have been keenly 
conscious of the delicate industrial 
and economic relationships which 
have long been builded on the particu- 





as to Electric Rates,” the present writer 
forecast the problems in part as follows: “I 
am not one of those who believe that the 
operations or rates of this industry should 
or can be forced into any strait-jacket of 
uniformity. The electric utilities of this 
country have grown up as local institutions, 
each meeting its own community needs ac- 
cording to the divergent conditions and the 
best judgment of its local managers in con- 
junction with the public supervisory authori- 
ties. The essence of the situation has been 
friendly, co-operative relations between the 
utility and its locality, with the state power 
in the background, likewise exercised in such 
a manner as to take account of local condi- 
tions, moods, and needs. Continuance of this 
wholesome local responsiveness, so far as 
may be, is of great benefit to the industry 
and those whom it serves. For my own part, 
I am keenly cognizant of practical difficul- 
ties and dangers which would inhere in regu- 
latory pressure, or even pressure from cen- 


tral holding-company management, for too 
much uniformity or standardization. 

“Nevertheless, many changes have come 
about: the earlier conditions of the industry 
have been sharply altered; and it may be 
that the public interest will sooner or later 
point out to you the avenues of some needed 
Progress in your rate making. . 

“Tt is suggested that the public right rea- 
sonably calls for : 

“= tallorwsiie ‘of rate ‘forms, and even of 
rates, over larger territorial areas: 

“From some of the regulatory Commis- 
sions, there has come recently the demand 
for greater uniformity as well as simplifi- 
cation, at least as to the forms of rates. 
Beyond a doubt, this suggestion presents 
serious practical ‘difficulties, in view of the 
diversified conditions and the general preva- 
lence of customer satisfaction under the 
varied forms of rates now in use. Uniform- 
ity, if pressed too far for its own sake, might 
lead to disturbances and irritations more 
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lar rates and rate forms which have 
been in force in particular localities 
and have been believed to be best 
adapted to their local needs. A sur- 
prising amount of headway has been 
made, however, without coercive ac- 
tion by the Commission. 


New York city, the influence of 
the Commission has been perhaps 
more definitely exerted in the direc- 
tion of greater uniformity, although 
reduction in amount seems lately to 
have been stressed more than im- 
provement in form. In connection 
with the acquisition of stock control 
of the Brooklyn Edison Company by 
the Consolidated Gas Company and 
its synchronization into the New 
York Edison system, the Commission 
has indicated its view that uniform- 
ity of electric rates, as to both amount 
and form, is an objective staunchly to 
be sought in the Boroughs of Greater 
New York (excepting the Borough 
of Richmond, on Staten Island, where 
conditions and costs are substantially 
dissimilar). Many occasions have 
been availed of to introduce uniform- 
ity in rules and regulations and to 
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eliminate or reduce existent diver- 
gencies in the rate structures them- 
selves. Uniformity is fairly in sight 
in The New York Edison system, and 
has been greatly advanced on Long 
Island and in Westchester county. 

At the same time, no one with any 
inkling of the vastness of the metro- 
politan business structure so vitally 
dependent on the precise forms and 
relationships of rates long existing in 
particular parts of New York city and 
its environs, could suggest that pre- 
cipitate action could be ventured to 
force an arbitrary uniformity for its 
own sake. Any such readjustment in 
rate structure might easily upset an 
industry, reduce its employment of 
workers, and lead to its removal to 
nearby competitive areas in New Jer- 
sey and Connecticut. 


Pipi in rates for power and 
commerce are no game for a 
tyro. They may not prudently be 
dealt with in any impromptu fashion, 
under the cheering but casual inspira- 
tions of great public gatherings. In 
general, the statesmanlike policy has 
thus far been followed in New York 





serious than have ever arisen from lack of it. 

“But the question is squarely propounded 
whether your rate making has kept pace with 
the growth of your corporate systems and 
the widening of the areas served from a cen- 
tral station? We all know that comparisons 
of rates, in different and distant communi- 
ties, have been used as bases for unfounded 
inferences and attacks. Marked differences 
in rates or rate forms in nearby areas served 
by the same utility system, perhaps even from 
the same central station, have sometimes lent 
themselves to criticisms which are not as 
readily refuted. In putting together larger 
units of operation and management, the elec- 
tric utilities have generally been quick to give 
to the public the economies and advantages 
which flow from such larger units in engi- 
neering and management; but has the same 
thing yet been done to an equal or appro- 
priate extent as to rate making? Too often, 
as to rate making, the anachronisms which 
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arose in the days of local ownership and 
management have been perpetuated despite 
the consolidations. The suggestion is made 
that the outlying locality may well be aver- 
aged in with the more congested areas, and 
the rates made alike for each. This is deemed 
to follow logically from your own creation 
of the larger units. You may need soon to 
consider whether the growth of this industry 
has not reached the point where greater uni- 
formity in the forms of rates may advisa- 
bly be sought and promoted, over larger ter- 
ritorial areas? Instead of sharply differing 
rates and rate forms for each locality and 
local condition within the territory served, 
does not the great growth of the electric 
business entitle the public soon to look for 
progress towards a greater uniformity in 
form, and even in amount, over larger terri- 
torial areas, particularly including those 
which are partly suburban or rural in char- 
acter?” 








that uniformity for its own sake 
should not be exalted above genuine 
service to the customers, and that im- 
provement in the forms of rates as 
well as standardization of their 
amounts, may best be furthered in 
connection with rate reductions. 

The New York Commission has 
continued to apply an insistent pres- 
sure along these salutary lines. On 
December 6, 1928, the Commission 
adopted an order for State-wide pub- 
lic hearing, in its Case No. 5259, as 
“uniform forms of schedules of rates 
and charges for gas and electricity 
throughout the state of New York 

to the end that the Commis- 
sion shall, if it deems proper, by or- 
der prescribe uniform forms of 
schedules and regulations for all such 
rates and charges,” etc. 

All of the gas and electric utility 
companies in the state are parties to 
these hearings, and many of the mu- 
nicipalities are also manifesting an 
active interest. In its earlier stages, 
political considerations appear to have 
prompted some of the municipalities 
to an undue emphasis upon a sin- 
gle phase of pending changes in the 
forms of rates; and this distortion 
has delayed the progress of the hear- 
ings and diverted public attention 
from the more important and far- 
reaching phases, such as might fol- 
low, for example, from full weigh- 
ing of the views enunciated by Gov- 
ernor Roosevelt. As often transpires 
in the practical workings of public 
utility regulation as in other aspects 
of public affairs, self-constituted spon- 
sors of the public interest, intervening 
in matters of which they know little, 
have obscured rather than advanced 
the consideration of the basic objec- 
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tives, first announced by the tribunal 
charged by statute with the responsi- 
bility for the public policy in such 
matters and now so trenchantly em- 
phasized by Governor Roosevelt. 


EFORE “cheering thousands” at the 

Syracuse State Fair on August 
29, 1929, Governor Roosevelt “at- 
tacked the inequality and lack of 
standardization of telephone and 
power and light rates.”* He made 
a spirited plea for methods of rate 
making which will assure the further 
extension of electrical service to the 
homes of the state, particularly in the 
rural regions, where economic condi- 
tions and comfortable standards of 
living call for and permit the use of 
electricity in regular and substantial 
quantities, for diversified uses and 
throughout the year. Governor 
Roosevelt drew rate-making analogies 
that seemed to him to require ex- 
planations which he was not prepared 
to give. He said, in part (italics 
mine) : 

“It is an interesting fact that, while 
telephone and electricity are broadly 
classed as public utilities in the same 
fields with railroads, a different yard- 
stick is applied to their regulation. 

“If you buy a ticket on a railroad 
in this state it makes no difference 
whether you are traveling on the 
main line of the New York Central, 
where the traffic is heavy, or on a 
small, single-track road in a sparse- 
ly settled section of the state. Your 
railroad ticket costs the same per mile 
in both cases. 

“This is on the theory that, even 
though there may be little or no prof- 
it to the railroad in running passen- 
ger trains on a branch line, it should 
be made up for by the profit of the 


2 New York Times, August 30, 1929. 
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The Dangers of Precipitate Action 
Toward Rate Uniformity 


“¢ O one with any inkling of the vastness of the 

metropolitan business structure so vitally de- 
pendent on the precise forms and relationships of rates 
long existing in particular parts of New York city and 
its environs, could suggest that precipitate action could 
be ventured to force an arbitrary uniformity for its 


own sake. 


“Any adjustment in rate structure may easily upset 
an industry, reduce its employment of workers and 
lead to its removal to nearby competitive areas in New 


Jersey and Connecticut.” 








heavily traveled section of the road, 
and that a citizen should not be dis- 
criminated against just because he 
happens to live on a branch line in- 
stead of a main line. 

“The underlying theory covering 
all public utilities is that they receive 
the privilege of the special franchise 
from the people of the state them- 
selves, and that for this privilege they 
must give the best possible service 
equally to all citizens of the state. 


“Now, I am sorry to say that the 
principle of reasonably equal service 
at reasonably equal cost to all the 
people of the state have not been car- 
ried out with regard to the two lat- 
est forms of public service—the tele- 
phone and electricity. 

“For some reason (the history of 
which it is unnecessary to go into) 
the original telephone companies 
were allowed to charge different 
kinds of rates, and now, when prac- 
tically all telephones are controlled 
by the greatest of all American merg- 
ers, we do not insist on either uni- 
form service or uniform rates. 

“Tt is, of course, well known that 
the cost of the telephone to the farm- 
er, for example, depends very largely 
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on what county and even more on 
what particular road he happens to 
live. 

“If he happens to be born on a 
farm on a highway away from neigh- 


bors, he has to shoulder practically 


the entire original cost and upkeep of 
his telephone line; whereas, if he 
happens to live close to many neigh- 
bors, the cost of the very essential 
telephone is enormously reduced, 
both for service and _ installation 
charges. 

“By the same token the service 
given by the telephone company is 
as a matter of public knowledge vast- 
ly better in some localities than in 
others. In other words, the practical 
use of the great utility known as the 
telephone is dependent in cost and 
usefulness in too many cases on the 
place where a man’s house happens 
to be located. 

“The other example, and one 
which is even more glaring in its un- 
fairness, is that of the use of electric- 
ity inthe homes. The railroad princi- 
ple of fairly uniform rates has been 
thrown to the winds even by the pub- 
lic regulating body known as the Pub- 
lic Service Commission. 

“Is it not time to stop and ask the 











question: ‘Why does electricity in 
the home, the electric lights, electric 
refrigerator, electric sewing machine, 
the home machinery, cost as high as 
from 15 to 20 cents per kilowatt hour 
in some localities and as low as from 
4 to 6 cents per kilowatt hour in 
other localities ? 

“Why should families in one sec- 
tion pay much more than families in 
another section? 

“This difference in charges is true 
not merely in its application to re- 
gions as large as counties, but is true 
in respect to towns adjoining each 
other and houses separated only by a 
mile or two. 

“This is perhaps one reason why 
even today nearly two-thirds of all 
the farm houses in the state of New 
York have no electricity. 

“I am wondering whether it is not 
time for the people of this state to 
ask for the application of a more uni- 
form rate and a more uniform sys- 
tem of charging for installation. 

“During recent years the small 
local company furnishing electric 
light has been rapidly absorbed into 
larger companies. There may have 
been some reason for differences of 
rates in the earlier days when each 
company stood on its own earning 
power. Today, however, things are 
far different.” 


| Pipre of utility rate making and 
of state regulation usually make 
in general and undefined terms their 
charge of lack of “uniformity.” 
Three radically different concepts are 
commonly covered by the colloquial 
use of the term: 

1. The differences between rates in 
the same community; for example, 
between a “straight meter” rate com- 
puted simply to bring in the necessary 
revenues and the various forms of 
rates which vary with the quantity 
used, the time of use, demand, pur- 
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pose, or other factors, and are espe- 
cially adapted to meet the needs of 
particular conditions of service and 
supply. 

2. The differences between rates 
(of either type) in different com- 
munities. 

3. The differences arising from the 
extension problem; e. g., between the 
rates charged to existing customers 
in settled communities and the rates 
charged to new customers in rural or 
sparsely settled areas, to serve whom 
a disproportionately large investment 
in poles, wires, and other facilities 
must be made. 


N Governor Roosevelt’s remarks 
before the multitudes at the State 

Fair, there seems often to be the im- 
plication that all electricity, for ex- 
ample, might well be sold at the same 
price per kilowatt hour, regardless of 
conditions or costs, but it may be 
noted that his analogies and concrete 
criticisms appear to fall almost ex- 
clusively into the second and third 
groups above indicated. The first 
group, however, is decidedly the most 
vital to the accomplishment of the 
worthy objective he professed to seek; 
namely, the more widespread and 
economical use of electrical energy. 
for daily needs and in substantial 
quantities, in the home and on the 
farm. 

In discussing Governor Roosevelt’s 
charge that “even the public regulat- 
ing body known as the Public Service 
Commission” has “thrown to the 
winds” “the railroad principle of fair- 
ly uniform rates” for all sections of 
the State, it may be noted that, as 
already shown, the Commission, a» 
well as the utility companies, have 
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No Class of Utility Customers Should Be 
Served at the Cost of Another Class 
“ is the right of the utilities that rates shall be 

kept such as to yield an adequate return, and such 
an adequacy of utility revenues as a whole is also in the 
public interest, no less than the prevention of excessive 


charges. 


“But there is no public right of any class of utility 
customers to be served at a loss, and no right of any 
class of customers to insist that a substantial part of 
the cost of serving them shall be assessed against and 
paid by other classes of customers.” 





been working for several years in the 
direction of “fairly uniform” rates, 
and also that the Legislature of the 
State of New York has defined and 
prescribed the bases of a fair uni- 
formity. 

In 1921, the Legislature added to 
Section 65 of the Public Service Com- 
mission Law, which defines the stand- 
ards of reasonableness and propriety 
to which gas and electric rates must 
at all times be conformed by the Com- 
mission and the Companies, a specific 
provision that ® 

“Nothing in this chapter shall be 
taken to prohibit a gas corporation 
or electrical from establishing classi- 
fications of service based upon the 
quantity used, the time when used, 
the purpose for which used, the dura- 
tion of use or upon any other rea- 
sonable consideration, and providing 
schedules of just and reasonable 
graduated rates applicable thereto.” 


Obviously here was no legislative 
mandate for uniformity in rates, per 
kilowatt hour or per thousand cubic 
feet of gas sold, within each com- 


3 Section 65, Subdiv. 5, as amended by L. 
1921, Ch. 134, Sec. 37. 
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munity or over larger areas, corre- 
sponding to the supposedly uniform 
rate per mile for passenger transpor- 
tation anywhere on the railroads. 
The standard authorized was one of 
uniformity under like conditions as 
to the enumerated factors of variants. 
The 1921 Legislature not only au- 
thorized the utilities to establish 
classifications of service and to grad- 
uate their rates, even within a single 
community, according to quantity, 
time of use, purpose of use, duration 
of use “or any other reasonable con- 
sideration,” but by a further amend- 
ment empowered the Commission to 
require and compel “each gas cor- 
poration and each electrical corpora- 
tion” to establish such classifications 
and graduations in their rates and 
charges.* If “the railroad principle 
of fairly uniform rates” for the whole 
State has been “thrown to the winds,” 
the primary action has been that of 
the Legislature, in authorizing scien- 
tific rate-making based upon com- 
parative costs and conditions in re- 


4 Section 66, Subdiv. 14, as amended by L. 
1921, Ch. 134, Sec. 42-a. 
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spect of of the factors enumerated 
in the statute as warranting de- 
parture from uniformity in price per 
unit of service. The Legislature has 
in no way suggested, to either the 
Commission or the utility Companies, 
that wholesale rates should be in- 
creased and retail rates reduced, per 
unit, until substantial equality in 
price is achieved for all public utility 
service rendered in the State. 

Because of its basic importance, I 
shall discuss first the economic prin- 
ciples controlling the extent to which 
uniformity in rates may soundly be 
insisted upon, as between different 
types and classes of service within 
the same community. The principles 
which may be deduced and applied in 
this field may prove helpfu! in deter- 
mining the metes and bounds of the 
problems pressed by Governor Roose- 
velt. 


eee is sometimes a serious and 
fair-minded assertion that exist- 
ing electric rates, or some of them, 
for example, must be too high, or 
that the rates charged for some classi- 
fications of service are too high as 
compared with those for other service 
classifications, in the same communi- 
ty. These things are suggested in the 
face of the fact that electric rates and 
the cost of electric service have been 
steadily and generally reduced, per 
unit of service, from year to year, de- 
spite sharp increases in wages and 
material costs, and the fact that the 
net earnings of the electric utilities 
are and have been kept substantially 
less than an adequate return upon 
either the present value of the prop- 
erties or the actual investment there- 
in, taken on any basis of valuation or 


return that could reasonably be de- 
fended. 

Among the seven general classes of 
living expenses listed and analyzed by 
the National Industrial Conference 
Board, electricity is the only one 
which shows a unit price below that 
of 1914. The decrease has been about 
14 per cent,® without giving effect to 
the lessened purchasing power of 
money, which would make the per- 
centage of actual reduction still lar- 
ger. The figures which have been 
carefully compiled from all available 
sources, most of them governmental 
in origin, confirm the fact that exist- 
ing electric rates yield an annual re- 
turn of less than 734 per cent on the 
investment, and of course, a sub- 
stantially smaller percentage of re- 
turn upon the present value of the 
useful property. Despite these facts, 
there is oftentimes a manifest feeling 
that electric rates, or at least the cost 
of electric service, are too high. 


N analysis, any assertion that 

electric rates, or some of them, 
are actually or relatively too high is 
usually found to be unsupported by 
any demonstration or conclusion that 
the net earnings as a whole are ex- 
cessive. Oftentimes the assertion 
finds its pretext and pretended justi- 
fication only in wholly extraneous and 
irrelevant considerations, unrelated to 
the operating companies, their proper- 
ties, their costs, or their net earnings. 
In many instances, however, the feel- 
ing that electric rates are too high is 


5 The Conference Board figures are for a 
use of 20 kilowatt hours per month only. 
The actual average reduction in the cost of 
all domestic electric service throughout the 
United States is given by the National Elec- 
tric Light Association as 25 per cent below 
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a feeling that the cost of electric serv- 
ice has become too high in the sense 
that the increased quantity of current 
now used by many customers costs 
too much and has not been reduced 
sufficiently as the quantity has in- 
creased. There is also an impression 
that the existing rates or their forms 
tend strongly to prevent the use of 
electrical energy for many purposes 
in homes and on farms and in indus- 
tries, which would gladly make full 
use of electricity, for various addi- 
tional functions, if the rates or rate 
structure permitted it, within the lim- 
its of a reasonable total cost for the 
total electrical service rendered. 

On further analysis, in most or 
many of these instances, it appears 
that the utilities could well afford to 
supply electrical energy to these 
homes and industries, for all purposes 
(including these added uses), at unit 
rates producing a total cost which 
they could well afford to pay, and 
that the managers of the utilities 
would, in fact, very much like to ob- 
tain the additional volume of sales 
which these full-use customers would 
ensure. 

In a iarge number of instances, it 
becomes altogether clear, upon analy- 
sis, that too great uniformity in the 
forms and amount of rates within a 
given community (for example, the 
prevalence of a “flat” or “straight- 
meter” rate for the large part of the 
service rendered) remains the chief 
barrier to more widespread and more 
economical use of gas or electricity. 
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O* the part of the utility industry 
in New York state, I believe that 
there should be and is hearty accord 
with the evident desire of Governor 
Roosevelt that rates for electricity, 
for example, shall be and be kept rea- 
sonable in amount, neither too high 
nor too low, and such in form as to 
enable electrical energy to perform all 
of the labor-saving and comfort-giv- 
ing functions for which it is econom- 
ically suited, in the home and farm. 


| is axiomatic that an electric util- 
ity is entitled to charge rates 
which will yield net earnings amount- 
ing to an adequate annual return upon 
the present value of the property 
which it devotes to the public service. 
That is the constitutional right of the 
utility, which may nevertheless, in the 
exercise of its own business judgment 
and discretion, put and keep in ef- 
fect rates which yield net earnings 
amounting to less than a fair return. 
That is commonly done by the electric 
and gas utilities, and is a right and 
function of sound management. 
There seems little or no danger of 
losing sight of this principle of con- 
stitutional protection, declared and 
enforced by the State and Federal 
Courts ; and the public itself has com- 
monly come to realize that in the 
electric industry, the rates must be 
kept such as to yield revenues en- 
abling the continuance of the best 
possible service and the making of ex- 
tensions and improvements as fast as 
necessary to that end. 





(The progress that has already been made toward uniformity of 
public utility rates, with particular reference to electric rates and 
to the problems that immediately confront the utilities in attaining 
uniformity, will be pointed out by Jupce Ransom in the coming 
issue of Pusttc U 
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From the report of the Railroad 
Securities Committee, Invest- 
ment Bankers Association of 
America. 








“Public ownership means management by men inex- 
perienced in business.” 


¥ 


“Customer ownership, as it is now carried on in most 
places is a highly questionable practice—one that must 
now be placed on trial to prove its worthiness.” 


> 


“From the Bible down to the present, there has been 
no defense in literature of the well-to-do man; always 
he is abused.” 


> 


“It is too much to say that public utility business is 
no longer affected by politics, but that golden day is 
rapidly approaching.” 

Sd 


“The werd ‘business’ conveys the idea of being busy. 
To us Chinese scholars, and in fact to all Oriental 
philosophers, to be busy is distasteful.” 


* 


“It is almost always the private systems which have 
been the progressive ones and the ones that know how 
to develop profitable business by low rates.” 


* 


“I am compelled to believe that if a ‘power trust’ 
should ever become a fact and should be a financial 
success, it would, from the standpoint of human wel- 
fare, be fundamentally moral.” 


Aa 


“Government nitrate plants here (Muscle Shoals) 
costing nearly one hundred million dollars have re- 
mained idle since their construction because of power 
trusts’ Washington lobby.” 


* 


“The great prosperity of American business has a 
definite historical relation to the growth and importance 
of the national railroad facilities. This relation has 
never been more apparent than in the era now current.” 


674 
































Tu 


“Ne 


Pro 
a 








Harper LEECH 
Magazine writer. 


Twelfth Annual Report of the 
Government Ownership League. 
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“The average man has begun to laugh at the very 
word ‘investigation.’ He realizes that the only men in- 
vestigated, as a rule, are men who make more money 
than most United States Senators could possibly make 
in any private occupation.” 


> 


“The League has been assisting schools and universi- 
ties in their debates on public utility problems for years, 
but there is a special feature of this work to be men- 
tioned this year. We are now beginning to handle these 
debates in a sort of wholesale manner.” 


aa 


“An average of about twenty-five official investiga- 
tions now going forward, for each of the forty-eight 
states and the Federai district, imposes its own warn- 
ing that inquisition may be assuming undue proportions 
in these United States.” 


7 


“The area which you (the gas utilities) have to con- 
quer may prove to be more than ten times as large as 
that which you now occupy and you must occupy it or 
prove unfaithful to the duty which the Nation has laid 
upon you.” 


¥ 


“The power and light industry and the laws under 
which regulation is carried on are being investigated by 
various official bodies. There can be no proper objec- 
tion to that. If evils exist within the industry which 
its own members cannot or will not rectify, they should 
be exposed and cured by public authority.” 


* 


“In a recent survey in one of Chicago’s business dis- 
tricts, a very careful check was made of the ownership 
of the various parked cars. The results showed that 
65.7 per cent of the cars belonged to business people 
employed in the neighborhood, or visiting salesmen; 
8.7 per cent belonged to residents or unindentified own- 
ers; and 23.6 per cent to potential customers.” 


* 


“Although regulated by the properly constituted repre- 
sentatives of the people, public utilities are, first of all, 
business organizations, subject to the same economic 
laws that govern business in general. They exist pro- 
duce and supply service and commodities and to re- 
ceive therefor reasonable and just remuneration. If 
that service were not economically right, if it were not 
worth the price charged, not all the constitutions in the 
world could guarantee a fair return upon the invest- 
ment.” 
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When Ratepayer Peter 
Robs Ratepayer Paul 


“— is apparent in the public utility business that if free 
service is granted to certain classes of consumers, it must 
be at the expense of others, if the company is to make a fair 
return on the whole amount of its business. . . . This ts 
very nice for the customers who receive the free service but 
very bad for the others. It is apparent that there 
is a conflict of interest between the customers who receive 
the special favors and the customers at whose expense they 
are granted.” 


By HENRY C. SPURR 





uT on the golf club links just 
() before starting a foursome 
one of the players displayed, 
for the inspection of the others, a 
fine new driver of a_ well-known 
make. It was a high-priced stick and 
as the players admired its workman- 
ship and commented upon its fine 
balance, the owner mentioned the fact 
that he got it for considerably less 
than the price other golfers have to 
pay for the same make of club. 
“How did that happen?” asked one 
of the players. 
“Why,” replied the owner, “a 
friend of mine sells these clubs and 
he gave me the discount.” 


§ Sues is a common practice in pri- 
vate business. It is considered 
as a mere favor granted by one friend 
to another. Nevertheless, a customer 
of this dealer knowing of the trans- 
action might feel some resentment, 
even at this species of discrimination. 


Railroad and public utility com- 
panies were once allowed to grant 
favors of this kind but the custom is 
no longer tolerated. One of the first 
outcries against the railroads was 
aimed at the rebate evil by which cer- 
tain shippers received advantages over 
others. It was and is regarded as un- 
fair discrimination. 

It rankles more or less to think 
that we have to pay more for the same 
article or service than does someone 
else close to the owner of the busi- 
ness. There is a feeling that this is 
unjust to us. Even if favors of this 
kind were granted at the sole expense 
of the giver, there would still be some 
ill feeling against the practice; but 
when business favors are granted at 
the expense of customers who do not 
receive them, it is like adding insult 
to injury. 

It is apparent in railroad or public 
utility business at least, that if free 
service is granted to certain classes 
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of consumers, it must be at the ex- 
pense of others, if the company is to 
make a fair return on the whole 
amount of its business. If, for ex- 
ample, a company allowed to earn a 
net return of $500,000 a year has 
10,000 customers and renders free 
service to 5,000 of them, it is appar- 
ent that it must get its $500,000 re- 
turn from the 5,000 paying custom- 
ers. The 5,000 paying customers 
must, therefore, bear a double bur- 
den. This is very nice for the cus- 
tomers who receive the free service 
but very bad for the others. The pub- 
lic is familiar enough with economic 
principles to understand that simple 
proposition. It also understands 
pretty well why the practice of re- 
bating is regarded as unfair, because 
it is easy to see that the principle is 
the same. It is apparent that there 
is a conflict of interest between the 
customers who receive the special fa- 
vors and the customers at whose ex- 
pense they are granted. 

But the average customer of a pub- 
lic utility company does not yet ap- 
preciate to what extent his interests 
conflict with those of other consum- 
ers, and how far it is necessary to 
reconcile those interests in order to 
insure fair treatment to all. 


M ucH of the agitation against 
utility companies in rate and 
service controversies proceeds on the 
theory that the stockholders consti- 
tute one party to the controversy and 
the ratepayers the other, whereas the 
real controversy may not be between 
the company and the whole body of 
ratepayers but between different 


classes of ratepayers whose interests 
are not the same. 
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Similarly, in labor disputes in the 
public utility field, the question at is- 
sue is usually regarded as one solely 
between the company and its em- 
ployees. The real conflict of interest, 
however, is between the employees of 
the company and the company’s cus- 
tomers who, in the end, pay the wages 
of utility labor. 

In the case of a company which is 
able to earn a fair return, the wages 
of its employees cannot be raised 
without lowering the wages or the in- 
come of the ratepayers. Many rate- 
payers will, however, applaud every 
effort on the part of company em- 
ployees to secure higher pay, when 
favorable action on such requests 
would mean a reduction of the rate- 
payers’ incomes. 

It is conceivable, of course, that 
ratepayers, understanding the signif- 
icance of these conflicting interests, 
might still be in favor of the demand 
of labor for higher pay, but in most 
instances hostility of the company’s 
customers towards the company for 
its refusal to grant wage increases is 
probably due to ignorance of the ef- 
fect of such increases on the custom- 
ers’ pocketbooks. The wage dispute 
is considered to be solely a question 
between the company and its employ- 
ees instead of one primarily between 
labor and the company’s customers. 


She same misapprehension as fo 
the economic principles involved 
applies to many other controversies 
in the utility field. Take the matter 
of extensions of service into unprof- 
itable territory, for instance. Whena 
company refuses to make such an ex- 
tension, it is often subjected to high- 
tempered criticism as if it and the 
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Who Is to Pay for Utility Service Extended into 
Unprofitable Territory? 


“W HEN a company refuses to make an extension of serv- 
ice into unprofitable territory, it is often subjected to 
high-tempered criticism, as if it and the residents of the terri- 
tory desiring service were the only parties concerned. It has 
often been declared that when a public utility company gets a 
franchise, it must serve everybody within its territory; that 


it cannot pick and choose. 


The real question here is 


whether a certain class of consumers shall get a special favor 

at the expense of other consumers. Instead of saying off- 

hand that it is the duty of the companies to take the lean with 

the fat, would it not be well to ask how far it is fair or unfair 

to render service in unprofitable territory at the expense of 
ratepayers in profitable territory?” 





residents of the territory desiring 
service were the only parties con- 
cerned. It has often been declared 
that when a public utility company 
gets a franchise, it must serve every- 
body within its territory; that it can- 
not pick and choose; that it must take 
the lean with the fat; that it must take 
on unprofitable as well as profitable 
customers. Courts and Commissions 
have often said as much. 

This may or may not be a wise 
public policy; but some of the court 
and Commission decisions have ap- 
parently been rendered on the theory 
that the question at issue is merely one 
between the company and a limited 
group of persons who desire the serv- 
ice. It is, however, a situation in- 
volving conflicting interests of differ- 
ent classes of utility customers. 

The real question here is whether a 
certain class of consumers shall get a 
special favor at the expense of other 
consumers. Instead of saying off- 
hand that it is the duty of the com- 
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panies to take the lean with the fat, 
would it not be well to ask how far 
it is fair or unfair to render service 
in unprofitable territory at the ex- 
pense of ratepayers in profitable terri- 
tory? As the problem involves the 
reconciliation of opposing interests of 
ratepayers for the public welfare it 
would seem that a just solution would 
be more readily arrived at if the 
problem were viewed at from that 
angle. It may be that ratepayers 
in thickly settled territory ought to 
support ratepayers in sparsely settled 
communities; but they ought not to 
be required to do so under the mis- 
apprehension that this is a burden on 
the company alone. 


= companies have an interest in 
this question which differs some- 
what from that of the ratepayers 
whose conflicting interests are in- 
volved. The public, that is to say the 
people of the state as distinguished 
from the ratepayers also have an in- 
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terest in the correct solution of this 
problem. 

It is to the company’s interest that 
its business shall expand as much as 
possible. Such expansion is also to 
the interest of the public at large; and 
it is undoubtedly in the interest of 
ratepayers as a whole. Therefore, it 
is in the company’s interest, and in the 
long run in the interest of the people 
of the state and the whole body of 
ratepayers, that favors shall not be 
granted to one class of customers at 
the expense of others unless they re- 
sult in the ultimate benefit of the 
business for the common good of all. 
However, if favors of this kind are 
granted in the interest of what is be- 
lieved to be the public welfare, it must 
not be forgotten that they are favors 
to some customers at the expense of 
other customers. The immediate in- 
terests of these customers conflict. 


HE question whether a particu- 

lar service which has become un- 
profitable shall be abandoned, such as 
service on the branch line of a rail- 
road, also involves the opposing in- 
terests of consumers. The question 
whether a branch line shall be aban- 
doned is not an issue between the 
railroad company and the patrons of 
the branch line alone. It is a ques- 
tion of how far the patrons of the 
branch line should be served at the ex- 
pense of the patrons of the main line. 
Carrying passengers at less than cost 
is certainly a favor. To what extent 
is it the duty of the main line patrons 
to pay for service on branch lines 
which the branch line patrons cannot 
afford to pay for? This is a ques- 
tion of public policy. To fasten the 
loss on the main line patrons is a dis- 
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crimination against them, although it 
may be fair if in the public interest. 
But it is not a question of what the 
company owes the branch line patrons 
but of what duty the main line pa- 
trons owe those less fortunately sit- 
uated, for the good of the service as 
a whole. 

A representative of a consumers’ 
organization once objected to a rule 
of a utility company requiring de- 
posits to insure the prompt payment 
of bills. He purported to speak for 
all of the customers of the company ; 
but manifestly he could not represent 
all of them because their interest was 
not the same. The rule was undoubt- 
edly adopted to protect the customers 
who pay their bills promptly from 
bearing losses due to nonpayment of 
bills or dilatory payments. This is 
not as serious a question as some 
others which arise but the principle 
of conflicting customer interests is the 
same. 


AKE the matter of service and 

demand charges. Both of these 
charges have been criticised as if the 
question were one merely between the 
company and the whole body of its 
customers. But primarily it is one 
of conflicting interests of different 
classes of consumers. Those who ob- 
ject to paying these charges are, un- 
der flat rates, usually getting partially 
free service at the expense of other 
consumers. Every consumer carried 
at a loss must be carried at the ex- 
pense of other consumers if the com- 
pany continues to earn a fair return. 
Serving some customers at a loss 
while overcharging others to take care 
of that loss is just as unfair a prac- 
tice as rebating, but the injustice is, 
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of course, not quite as easy to de- 
tect. 

The interests of those consumers 
who receive a favor in the shape of 
service at less than cost conflict as 
much with those of consumers who 
must make that loss good to the com- 
pany as does the interest of those 
who receive favors in the way of re- 
bates with the interest of those who 
do not; but the reason why rebating 
is condemned while service at less 
than cost is often applauded probably 
is that rebates are granted to a few 
large consumers while service at less 
than cost is received by a relatively 
large number of small consumers. 


_ deciding the question 
whether the practice of render- 
ing service at less than cost should 
be continued, careful consideration 
should be given to the rights of those 
consumers who will be called upon 
to bear the burden and whose inter- 
ests, therefore, are not the same as 
those who receive the favor. If rate- 
payers understood the real nature of 
the controversy, there would probably 
be less criticism of any utility com- 
pany’s purpose to rid itself as far as 
possible of its dead-head or partially 
dead-head customers. 


N oT long ago a telephone company 
in a certain city asked and was 
granted permission to change from a 
flat to a measured basis of charges. 
When the case came up there was a 
great outcry from large business in- 
terests, including the newspapers, 
over any change in the method of 
charging for the service. The news- 
papers were especially bitter. 

This attitude can be easily under- 
stood. Under the flat rate formerly 


in existence the complaining interests 
were getting service at less than cost 
at the expense of the great body of 
subscribers using a lesser amount of 
service. This was a reversal of the 
situation which usually confronts 
other utilities, particularly the gas 
companies laboring to disentangle 
themselves from unfair flat rate 
schedules. In the telephone company 
case it was the large users who were 
getting something for nothing at the 
expense of the smaller users. In the 
case of the gas companies it is sup- 
posed to be the little fellows who are 
getting something for nothing at the 
expense of the big fellows. The prin- 
ciple is, however, the same. The in- 
terests of different classes of custom- 
ers conflict. Service and rate ques- 
tions very often involve fair dealing 
between consumers rather than fair 
dealing between the company and the 
whole body of ratepayers. 


A public utility company which 
would today attempt to put a 
rebating practice into effect would be 
promptly called to account by the 


Public Service Commission. If such 
a practice were discovered, the com- 
pany would be ordered to stop it with- 
out ceremony. The combined cries of 
those receiving the favor would fall 
upon deaf ears. 

Why, then, is a public utility com- 
pany condemned for not wanting to 
render service to a favored class of 
customers at less than cost at the ex- 
pense of the less favored class? 

The chief reason for the popularity 
of this form of discrimination proba- 
bly is the faet that the significance of 
the practice is not understood by the 
public. 
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The Pariah of the Politicians 


An Editorial 


By JOHN T. 


ou could throw a stone into the 
Vii at Washington and it cer- 

tainly would fall upon someone 
in public life who is afraid to make 
any defense of the public utilities 
whatsoever. 

Mary Magdalene was somewhat 
poor in public reputation but even she 
found One who was unafraid to call 
her friend. But the present crop of 
statesmen run away from the utili- 
ties like the pious Pharisees of old. 

It would seem that the historical 
patriotic lament 


“Breathes there the man with soul so 
dead, 

“Who never to himself hath said, 

“This is my own, my native land?” 


might be altered for the occasion to 


“Breathes there the man with soul so 

dead, 

“Who never to himself hath said, 

“I can see at least some good in the 

public utilities ?” 

Some observers, past and present, 
have declared that the public prima- 
ries system of elections has developed 
a cowardice among the public officials 
who owe their posts to that system. 
Others have gone so far as to say 
that democracy itself breeds irrespon- 
sibility which has a deteriorating ef- 
fect upon the public service. It is not 
the purpose of this brief review to 
probe into the causes, but merely to 
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comment upon the facts which exist 
in the strangely abnormal conditions 
in Washington today. 


pe the Federal Trade Commis- 
sion investigation of the so-called 
“Power Trust” was begun, there has 
resulted an incessant flow of attack 
upon all forms and characters of pub- 
lic utilities. They have been assailed 
up hill and down dale. No occasion 
is seemingly so poor or inauspicious 
but what the orator of the day can 
employ it as a means for a tirade 
against the utilities. From reading 
and hearing these attacks, one would 
suppose that public utilities were the 
source of all evils that have afflicted 
mankind, from the flood down to the 
boll weevil. 

The public forum, regardless of its 
prestige or its location, has been em- 
ployed regularly to assault the utilities 
and to culminate with the conclusion 
that “public ownership” is the “solu- 
tion.” 

One would believe that the world 
is about to come to an end and that 
this catastrophe can be averted only 
by seizing all the utilities from out of 
the hands of the several million in- 
vestors who own them and of placing 
them under the benign management 
of some new bureaucracy. 


N” even the most novitiate mind 
in the United States appreciates 
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that the public utilities of this nation 
have been created and developed by 
a system of private ownership under 
public regulation. Public regulation 
can be as effective and successful as 
the government itself. The amount 
of money invested in these public utili- 
ties is well-nigh incalculable. It is the 
greatest fund ever invested by any 
people in any single industry in the 
history of the world. 

That a nation can expand only to 
the extent that its transportation fa- 
cilities are developed is a basic eco- 
nomic fact which this country long 
ago recognized. We are proud to 
point to the industrial, commercial, 
geographical, and cultural expansion 
of the United States, and we know 
that the opportunities for that expan- 
sion have coincided with the develop- 
ment of the public utilities. There is 
not a section of this country whose 
growth has not been measured by the 
penetration of the frontiers by some 
system of transportation. In_ this 
penetration, in this projection of the 
new areas capable of development, the 
states have constantly sought and con- 
stantly been given the co-operation of 
the owners of the public utilities se- 
curities. It is well known that pri- 
vate fortunes have been destroyed and 
physical as well as financial hardships 
suffered by the public utilities’ owners 
who sought to open new territories 
solely at the request of the local and 
national Governments. 

Surely there must be some good 
that can be found in all of this. Sure- 
ly the men and women whose genius, 
courage, and funds provided the 
growth of the utilities and contributed 
to the accompanying expansion of the 
country have rendered some service to 


their country and to their friends and 
neighbors within it. They are not 
alien strangers to us; they are not pi- 
rates and buccaneers from some dark 
and foreign rendezvous. They are 
ourselves, the people of the United 
States. 


7. during all this continuing 
tirade of attack upon the utilities, 
we challenge you to search through 
the pages of the Congressional Rec- 
ord, through all the papers of the 
statesmen, and through all the col- 
umns of the press and to find wherein 
Washington public officials of note 
have said a solitary word of defense 
of the public utilities. You will find 
that former Senator Bruce of Mary- 
land delivered one notable speech in 
which he set forth the contention that 
the public utilities are at least quasi- 
public organizations and that if there 
has been any lack of regulation it has 
been not their fault. But in addition 
to Mr. Bruce, you will find none in 
the upper body of Congress and you 
will find probably not more than two 
in the lower House. 


[ has been said that Mr. Coolidge 
often trod a lonely path in the 
prosecution of his policies, that some 
of the programs which he espoused 
were lost solely by the default of their 


support in Congress. Mr. Hoover is 
now experiencing some of the sensa- 
tions which were in the presidential 
life of his predecessor. 

Seemingly, we are living in an era 
of attack. The justice or the courage 
or the charity necessary to a spirit of 
defense is a vanishing quality. The 
spirit of gang-war seems to have 
taken on in Washington. 
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WHAT READERS ASK 


Out of the mail bag of the Editor have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 
What questions do you want to ask? 


swers. 


QUESTION 
Has a Pennsylvania public utility 
company the right to discontinue 
service to enforce payment of a bill? 


ANSWER 


Rules permitting the discontinuance of 
service for nonpayment have been approved 
by the Pennsylvania Commission. Powell v. 
California Water Co. (Pa.) P.U.R.1916E, 
874; Hayes v. Panther Valley Water Co. 
(Pa.) P.U.R.1917E, 217. The Commission 
has held that a rule may be adopted provid- 
ing for the right to discontinue service if 
proper notice is given and the charges are 
only for service bills and not for merchan- 
dise. Wyoming v. Luzerne County Gas & 
E. Co. (Pa.) P.U.R.1922A, 48. 

In Byrne v. Fayette County Gas Co. (Pa.) 

P.U.R.1916E, 697, it was held that service 
may be discontinued to a delinquent not- 
withstanding that he has a sufficient sum on 
deposit to cover the bill, since application of 
the deposit to the bill would deprive the util- 
ity of security if service is continued. 
_ The general principle that refusal of serv- 
ice until payment is made is reasonable 
under proper rules and regulations was sus- 
tained by the United States Supreme Court, 
in Southwestern Teleg. & Teleph. Co. v. 
Danaher, 238 U. S. 482, 59 L. ed. 1419, P.U.R. 
1915D, 571, 35 Sup. Ct. Rep. 886. 

There are also cases holding that discon- 
tinuance of service is not justified where a 
claim is disputed. Magee v. Penn Central 
Light & P. Co. (Pa.) P.U.R.1918C, 867. In 
Magill v. Springfield Consol. Water Co. (Pa.) 
P.U.R.1923A, 187, it was held that a public 
utility company should not discontinue serv- 
ice as a summary means of compelling pay- 
ment of a bill for replacing a damaged 
meter when the question of liability for dam- 
age was undecided. 

The rule in some states, however, is that 


there must be an honest dispute, some rea- 
sonable grounds for claiming that the charge 
is unjust. In Hepler v. Peoples Teleph. Co. 
(Pa.) P.U.R.1922E, 733, it was held that a 
public utility company having a rule that 
all bills are due and payable not later than 
the 15th of the month in which the bill is 
rendered, and imposing a penalty for non- 
payment within that time, including the 
remittances by mail postmarked after the 
15th, is fully warranted and justified in re- 
moving a telephone for failure to pay the 
bill and penalty when the envelope is post- 
marked on the 17th of the month, although 
the subscriber alleges that it was mailed on 
the 15th. 

As to refusal of a consumer to pay a legal 
rate, it has been held in Howard v. Illinois 
Teleph. Co. (Ill.) P.U.R.1924E, 386, that a 
company may discontinue service to a rural 
line which refuses to pay increased switch- 
ing rates when these rates have been au- 
thorized by the Commission, even though the 
company has cashed a check covering a 
year’s advance under the old rate. Then too, 
it has been held that a water company may 
properly discontinue service to a school be- 
cause the school board refuses to pay rates 
if these rates have been established by the 
Commission, if there is no dispute as to the 
legality of the rate pending determination 
by a court. Somers Point Board of Educa- 
tion v. Atlantic County Water Co. (N. J.) 
P.U.R.1922C, 45. Moreover, it has been held 
that a company has the right to discontinue 
service because of nonpayment of a bill ren- 
dered in accordance with a meter reading, 
although the bill is almost twice as large as 
the charge would have been on a flat rate 
basis. Sheward v. Citizens’ Water Co. 90 
Cal. 635, 27 Pac. 439. 

The rule in some states seems to be that 
in case of a dispute as to a bill, the custom- 
er must put up a bond or other guarantee 
pending the settlement of the claim in order 
to secure the continuance of service pending 
settlement, but we have not located any 
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Pennsylvania cases involving that point. A 
case decided in Mississippi may be of inter- 
est to you; this was Central Louisiana Power 
Co. v. Thomas, 145 Miss. 352, P.U.R.1927B, 
654, 110 So. 673. It was there held that a 
public service corporation engaged in fur- 
nishing electricity may shut it off, according 
to its reasonable rules, if, before the 15th 
of the month the bill for electricity furnished 
up to the 20th of the preceding month is not 
paid, notwithstanding a counterclaim of the 
patron for unliquidated damages for elec- 
— having been cut off through some mis- 
ap. 

Financial responsibility of a patron has 
been considered a valid basis for compelling 
service until a decision as to the amount due 
for service, probably on the ground that sum- 
mary discontinuance of service is to protect 
the company against consumer who might 
never pay after a judicial decision. State 
ex rel. Payne v. Kinloch Teleph. Co. 93 Mo. 
App. 349, 67 S. W. 684; Hirsh v. Plainfield 
Union Water Co. (N. J.) P.U.R.1917F, 38; 
Tanner v. Capital City Water Co. (Mo.) 
P.U.R.1920E, 636. 

In Tulare County Power Co. v. San Joa- 
quin Light & P. Corp. (Cal.) P.U.R.1915B, 
786, an electric company was ordered to re- 
sume the delivery of energy to a distributing 
company which had refused to pay a disputed 
bill, it appearing that such action was neces- 
sary to prevent the customers of the latter 
company from suffering considerable loss, 
but the order was made upon condition that 
the delinquent company give bond or other 
security sufficient to insure payment of one 
year’s power bill. On this point, see also 
Lane v. Pacific Gas & E. Co. 49 Cal. App. 
410, P.U.R.1921B, 425, 193 Pac. 589; Van 
Nest Land & Improv. Co. v. New York & 
W. Water Co. 7 App. Div. 295, 40 N. Y. 
Supp. 212. 

You will probably be interested in the case, 
Kansas Electric Power Co. v. Thomas, 123 
Kan. 321, P.U.R.1927C, 62, 255 Pac. 33, in 
which it was held that estoppel does not lie 
against a public utility in an action by it to 
collect the balance of the full legal rate for 
service which it had performed for a long 
period of time for a customer who had paid 
bills erroneously rendered by the utility for 
less than the legal rate, and during that time 
had so adjusted his business as to include 
the amount named in the bills as a part of 
his operating expenses, and had conducted 
his business accordingly. It appears from 
this decision that the mistake on the part of 
a public utility in making up its bills does 
not relieve the customer from the obligation 
to pay. This is based largely upon the propo- 
sition that a public utility company cannot 
discriminate, and that the failure to collect 
the full amount which is due from one cus- 
tomer would constitute discrimination against 
other customers. 


QUESTION 

A certificate of convenience and 
necessity issued by the Commission to 
a competing power and light company 
provides that the Commission shall 
retain jurisdiction of the case, to 
make such future and further orders 
as by it may be deemed necessary. 
Has the Commission the right to re- 
voke the certificate for misrepresen- 
tation at the hearing at which it was 
granted; for failure to conform to 
rates; and also for such acts as vio- 
lating injunctions? 


ANSWER 

We do not find any reported cases relat- 
ing to the revocation of certificates of power 
and light companies. Most of the cases re- 
late to certificates issued to motor carriers. 

Deliberate disobedience to a court order 
was said to be a ground for revoking a cer- 
tificate of convenience and necessity, in 
Scioto Valley R. & Power Co. v. Public Utili- 
ties Commission (Ohio Sup. Ct.) P.U.LR. 
1927E, 578. See Granville & N. Motor Serv- 
ice Co. v. Columbus & Z. Transp. Co. (Ohio) 
P.U.R.1927E, 525, involving misrepresentation. 

It seems to be the general rule that a Com- 
mission can revoke a certificate of conven- 
ience and necessity for cause. Scheible vz. 
Hogan (Ohio Sup. Ct.) P.U.R.1926A, 371; 
Cincinnati Traction Co. v. Public Utilities 
Commission (Ohio Sup. Ct.) P.U.R.1926C, 
315; Solt v. Public Utilities Commission 
(Ohio Sup. Ct.) P.U.R.1926D, 636. On the 
other hand, it has been held that a certificate 
is a property right which can only be re- 
voked by due process of law (Re Yakima- 
Northern Stages (Wash.) P.U.R.1925C, 
220), and a certificate cannot be revoked ex- 
cept for cause. State ex rel. Bunch v. Fort- 
ney (W. Va. Ct. App.) P.U.R.1923D, 524. 

Certificates of incorporation of motor car- 
riers have been revoked in numerous cases 
for failure to operate and for other reasons. 
See Re Cancellation of Portion of Certifi- 
cate (Wash.) P.U.R.1925D, 85; Re Inland 
Empire Stages (Wash.) P.U.R.1925D, 344; 
Public Utilities Commissioners v. Sheldon 
(N. J. Eq.) P.U.R.1924D, 857; Re Gray 
(Cal.) P.U.R.1923A, 600; Cincinnati Trac- 
tion Co. v. Carley (Ohio) P.U.R.1925E, 299. 

Rate cutting has been considered as a rea- 
son for revoking a certificate in some cases 
but has sometimes been excused. See Re 
Salt Lake & Utah R. Co. (Utah) P.U.R. 
1925A, 154; Fillipponi v. Tonini (Cal.) 
P.U.R.1927A, 1; Re Lingo Bros. (Cal.) 
P.U.R.1926A, 252. 
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Commissioners Are Appointed— 
Not Elected—in Wisconsin 


HE map which you had prepared shows 

T Wisconsin as one of the states which 

elects Commissioners. In the article it is 

stated, and I believe correctly, that in no 

northern state lying wholly east of the Mis- 

sissippi are Commissioners elected. Of 

course, Wisconsin does lie east of the Mis- 
sissippi. 

—WortH ALLEN, 
Commissioner, Colorado Public 
Utilities Commission. 


e 


The Right of the Public Utility 
Company to Sell Merchandise 


HAVE read with great interest the article 
| in Pustic Uritities FortNicHTLy pub- 
lished September 5, 1929, under the title “Un- 
fair Competition,” in which you discuss the 
question as to whether merchandising activi- 
ties of public utilities come within the pur- 
view of regulation by State Commissions. I 
am taking this opportunity to call your at- 
tention to certain considerations and facts 
that bear on the subject and touch additional 
angles. 

You refer to quo warranto proceedings 
testing the powers of the Philadelphia Elec- 
tric Company under its charter limitations. 
The industry has been inclined to accept the 
opinion of the court of common pleas No. 4, 
filed on June 7, 1929, as a final conclusion. 
Such a conclusion is erroneous because this 
decision is subject to review, first, by the 
court sitting en banc where arguments will 
be heard probably the latter part of this 
month, and later, in case of appeal by either 
the commonwealth or the Philadelphia Elec- 
tric Company, by the supreme court of Penn- 
sylvania. One of the main points that will 
be urged for a final determination by the 
supreme court is that it is essential to the 
public interest that a limit must exist to the 
powers of electric and gas utilities. If such 
utilities were permitted to engage in the busi- 
ness of dealing in without limit different 
things using electric current (converted into 
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light, heat and/or power), the field would be 
open for such utilities to engage in any busi- 
ness practically that exists. 

Can it be contended, reasonably, that it is 
within the proper scope of a utility to sup- 
ply—as is done—kitchen cabinets in which 
the only use of electricity is in the form of 
an incandescent lamp hung in the cabinet, 
or an electric refrigerator in which the 
motor supplying the power is only 4 or 5 per 
cent of the value involved? 

Are utilities to be permitted to build and 
sell electric locomotives and _ incidentally 
thereto, as a necessary part of such busi- 
ness, to be permitted to build railway sys- 
tems on which electric locomotives are to 
operate? 

It has been contended that even should a 
utility be permitted to sell the instrument 
of conversion of electricity into power—in 
an electric refrigerator, for instance, the 
motor—the manufacture or sale of the ap- 
paratus driven by such motor, and the fur- 
ther apparatus that houses such machinery, 
are clearly beyond any power that the legis- 
lature ever intended to grant to a utility, 
and even in the absence of a clear legisla- 
tive intent such liberal powers would be con- 
trary to sound public policy. 

A reasonable limitation on the powers of 
utilities would seem to be a necessity for 
determination by the highest courts and 
would naturally have practically a state-wide 
application in Pennsylvania when the rule 
is finally settled. 


U NFAIR competition is a matter for deter- 
mination by Federal agencies under the 
anti-trust laws, including the Sherman, Clay- 
ton, and Federal Trade Commission Acts, 
when violations are committed by concerns 
engaging in business affecting interstate com- 
merce. We believe that we have shown con- 
clusively in proceedings we now have pend- 
ing before the Federal Trade Commission 
that virtually every utility can be considered 
as engaged in interstate commerce. For 
utilities which are clearly not involved by 
interlocking interests directly or indirectly in 
interstate commerce—of which we are aware 
of none—in many states this question could 
= raised if it existed under state anti-trust 
aws. 

In the sale of appliances and in general 
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merchandising by utilities there is an indis- 
solvable mixture of unfair competition, re- 
straint of trade, discrimination, and tendency 
to monopoly. 

Merchandising by utilities is, we contend, 
manifestly inherently unfair and tends to il- 
legal monopoly. 

Aside from the purely illegal aspects, the 
declared purpose and practice of certain utili- 
ties to manufacture and extend the manu- 
facture of appliances means certain ruin for 
independent appliance manufacturers and 
their distributors and dealers. 


| Pg the protests of the utilities and the 
fervid further protestations of those 
manufacturers who are now befriended and 
patronized by utilities (in many cases under 
the utilities’ control or predominant influence 
and merely heeding their masters’ com- 
mands), every really independent manufac- 
turer, distributor, and dealer knows and in his 
inner consciousness feels that he cannot in 
the end survive against this utility steam 
roller. Is it worth while in the public inter- 
est to stem the activity of the utility to pre- 
vent the destruction of the many thousands 
of individual and independent concerns af- 
fected? 

Our answer to this is that the American 
tradition is opposed to the ultimate control 
of the business and commercial life and wel- 
fare of the Nation by a few financial giants 
in whose offices will head up the control of 
these great corporations commanding the 
distribution of power in the country. It has 
been a cherished idea in this country that 
the tendencies of our laws and of our courts 
should be to protect and foster to the utmost 
the chance for the individual and the en- 
couragement of individual initiative. 

May I recall to mind the state of affairs 
that existed in exactly this same respect in 
the conduct of certain activities of the rail- 
roads about twenty-five years ago—the abuse 
of the pass system, the giving of rebates, 
the engaging of railroads in private enter- 
prise against their own patrons, the irrepara- 
ble damage inflicted on certain concerns not 
favored by the railroads by the terrible 
weapon of discrimination. 

These abuses became so intolerable that 
public opinion was aroused to such an extent 
that the Congress, in response thereto and 
under the leadership of President Roosevelt, 
passed remedial legislation which, at this 
period, has resulted in a degree of public 
service, efficiency, and prosperity for the rail- 
roads that was undreamed of at the time 
this legislation was written on the books. 


W: believe here, as independent manufac- 
turers who are being irreparably dam- 
aged by the present practices of the utilities 
and as citizens, that the present practices 
of the utilities in merchandising should be 
curbed by the Federal Trade Commission and 
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that the whole conduct of the utilities in this 
respect should be strictly regulated by act of 
Congress. You are right in saying that this 
question is one of paramount interest to 
thousands of small concerns who are striy- 
ing for an existence against public utility 
competition, but these concerns are compara- 
tively inarticulate when the gigantic power 
and influence of the utilities is at work to 
smother their individual protests. 

It will be of interest to you to note that 
in the Philadelphia Electric case it has been 
admitted, as you will see from the brief 
filed by counsel of this company in the case, 
that no effort has been made to charge its 
merchandising business with a proper cost of 
conducting it, including general overhead, 
and that in fact the company claims that it 
is impossible to separate its merchandise 
figures from its general figures. Its gross re- 
ceipts include receipts from merchandise 
sales and its expenses include the expenses 
of conducting it. We believe that in many, 
probably in most cases, merchandising as 
done by the utilities is a losing proposition 
and that the great mass of consumers must 
pay for the losses in conducting merchandis- 
ing in a rate structure that without such 
losses would allow lower rates. 


E saw in the Pusiic Utiities Fort- 

NIGHTLY recently a comment to the ef- 
fect that the Washington Post had said that 
the Public Utilities Commission of the Dis- 
trict of Columbia planned to investigate the 
practice of utilities in selling appliances and 
the effect thereof on rates, but were advised 
on direct reference to the Commission by the 
executive secretary that the Commission had 
not undertaken a study of appliance mer- 
chandising by utilities and that to the knowl- 
edge of the secretary of the Commission, 
no such study was contemplated. He fur- 
ther stated that shortly after the creation of 
the Commission several merchants com- 
plained of the appliance business conducted 
by the gas companies, but the Commission 
was advised by general counsel that it was 
without jurisdiction. I do not know whether 
the complainants in Washington have ap- 
pealed from this dictum by the Commission’s 
general counsel, but it is to be hoped that 
an effort will be made to insist that the Com- 
mission in Washington take hold of this 
very pertinent and relevant study. 

This is a question that will not down. It 
has to be settled, and the great utility 
groups, with one exception, seem to be de- 
termined to carry through their present pro- 
gram ruthlessly and without consideration 
for the independents involved; but we pro- 
pose on the other hand to urge a wide dis- 
cussion and consideration and a conclusion 
based on broadest equity. 

—Tuomas Evans, 
Vice-president, Merchants & 
Evans Co., Philadelphia. 
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The Wall Street Influence on the 
Public’s Attitude toward 
Regulation 


HE economic significance of customer- 
Ee as pointed out by Roger 
Babson in Pustic Uritities FortTNIGHTLY, is 
being given timely illustration both in the 
stock market as well as in the political arena. 
The observer need not be gray-bearded to 
recall the day when utility regulation was 
regarded by the public simply as a means 
of venting ill-concealed hostility against “the 
interests” which were viewed as sitting loitily 
alone in majestic and powerful grandeur. 
Today, the approach is different. There is 
very apparently a desire on the part of the 
public, or a goodly proportion of it, to un- 
derstand the problems of the public utility 
unit, and to meet it half-way. 

Naturally, there has been a change for the 
better—better for the public and better for 
the companies—in the attitude of the public 
utilities which has hastened the coming of 
the day of complete public confidence in the 
motives of the many great and far-flung or- 
ganizations which play so vital a role in the 
Nation’s economic structure. The meeting 
of minds has been a mutual matter, as these 
things must be to be successful. 

But, as Mr. Babson has pointed out, a 
large influence in this altered public attitude 
has been the enormously heavv participation 
by thousands of persons throughout the coun- 
try in the New York Stock Exchange and, in 
addition, in various local markets. 

This participation has given a new view- 
point. It has brought laymen into contact 
with financial and economic considerations 
never before thought of. It has sent scores 
and hundreds of men and women looking 
into records of earnings, into franchises, into 
regulations, into interest rates, and into fixed 
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charges. It has brought a new aspect to 
many things which naturally looked different- 
ly before. 

The companies, pursuing an intelligent pol- 
icy of acquiring as many stockholders as 
possible, have aided in a forthright manner. 
It is not a question, to put it bluntly, of a 
stockholder getting up on his hind legs and 
fighting blindly in behalf of whatever his 
company may request, but rather of estab- 
lishing the company as a thoroughly local 
organism, the welfare of which and the wel- 
fare of the community being definitely allied. 

That the public is more keenly alive today 
to the problems of the public utilities is clear 
to anyone who has watched developments in 
recent years. And that the public utility 
group, as a whole, will be enabled to pro- 
ceed with a greater measure of ultimate good 
in behalf of the public as a result seems 
clear. Naturally, regulation always must be 
a compromise. But that henceforth these 
compromises will be more equitable is not 
to be questioned. 

Public utility officials of the broad-gauged 
type realize that this greater fund of knowl- 
edge actively wielded by the public imposes 
new responsibilities. They are welcomed, in 
many more cases than not, and it is upon 
this broad foundation of mutual understand- 
ing that an entirely new relationship between 
the utility and the public is in the process of 
building. 

There have been mistakes on both sides of 
the fence; errors have been committed which 
neither group, in the light of new experience, 
denies as wholly unsatisfactory. 

But, unless all the signs of the times are 
entirely awry, unless the observer is wholly 
wrong in his view of them, the new decade 
will bring with it progressive results of a 
great and lasting nature. 

—Hersert S. HoLtianper, 
Washington, D. C. 





The Unfair Cost of Antiquated 
Utility Rate Schedules 


~_o are literally millions of utility customers in 
this country who are paying a part of the utility 
bills of their minimum customer neighbors through the 
inertia of the utilities, the Commissions and the public in 
failing to abolish antiquated utility rate schedules which 
were designed long before any scientific investigation of 
the cost of service had been made.” 


—FROM THE REPORT OF COMMITTEE ON PUBLIC UTILITY RATES, 
NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMIS- 


SIONERS, 1929. 
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What Others Think 





“Regulation by Strangulation;” an Epic 
of the Railroads 


Tt 2 o’clock in the morning on a 

day back in 1786 when “fogs lie 
thick as gray wool over the forests dank 
with mist damp” the “Romance of the 
Rails,” as told by Agnes C. Laut in two 
recent volumes, opens up. In other 
words, the reader is first given a pic- 
ture of stagecoach days and is carried 
from that point on to the interesting 
story of the development of great rail- 
road systems of the country. 

If the reader is interested only in the 
dark side of the picture, he can skip the 
main part of the narrative and begin 
at the closing chapters in which the au- 
thor treats with what she calls the vul- 
ture and the buccaneer eras in which 
she deals, among other things, with 
what is termed “Legal Rascality, Load- 
ed Dice, Light-fingered Finance, and 
Modern Buccaneers.” Most readers, 
however, will enjoy the interesting 
story of the trials and triumphs of early 
inventors and railroad builders, and 
their final triumph over, apparently, un- 
surmountable difficulties. Perhaps the 
best idea of the author’s impression will 
be gained from her own language. She 
says: 

“In trying to tell the story following the 
four centuries of exploration in North 
America of that ‘pillar of cloud by day 
and pillar of fire by night,’ which led man 
in all his wilderness wanderings to a reali- 
zation as far exceeding his dreams as an 
astronomer’s telescope outreaches the fee- 
ble grasp of a baby’s hand at the stars, I 
have been struck by the beauty and the 
pathos, the ugliness and the bathos, and yet 
the infinite pity and as infinite glory of it 
all. Black with sins and blunders, radiant 
with faith and hope, understanding neither 
the scope nor destination of the Thither to 
which he was bound nor the Yon from 
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which he had come, it is all so pathetically 
great, so magnificently triumphant that we 
are forced to ask—What is it for? To go 
out like a flickering candle quenched in the 
dark? Hardly! Not that way does or has 
Nature worked. . I have not at- 
tempted to tell the story in terms of finan- 
cial structures. That is only a part of it. 
Much less have I tried to tell the story 
of the rail as a sort of glorified school- 
boy blaze of a great adventure. That, too, 
is only part of it. To me the rail is the 
epic of speed, of space conquered, leading 
on to another racial epoch, in which we are 
the actors. The next curtain-rise, the next 
era—who knows?” 


7a “Romance of the Rails” would 
not be complete without some dis- 
cussion of the regulation problem. In 
touching upon this, the author says: 


“Exactly what did the Grangers demand 
from rails? The whole history of the 
Granger movement can be found in a book 
by one Martin, whose real name was J. L. 
McCabe. This was evidently issued as the 
official embodiment of Granger sentiment 
in 1874. Omitting all the hotshot, the de- 
mands of the Grangers boiled down to sev- 
eral main points. 

“Equal mileage rates for long and short 
haul. We have that today, subject only to 
slight modifications in blanket rates from 
Chicago to the Atlantic seaboard, without 
which the Western farmer might lose his 
Eastern market. 

“Rates based on moderate profits. The 
Transportation Act of 1920 names but 
does not guarantee that profit slightly over 
5 per cent. 

“Reduction in rates. Examples of the re- 
ductions in rates have been given; an 
when the rate slashings occurred, which 
lowered revenues to less than the cost of 
running a train, much of this fury died of 
its own fires. Of all the great rail sys- 
tems in the world, rates in the United 
States on a ton of freight for one hun- 
dred miles were the lowest—a third of the 
charges for England, France, Austria; less 
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than half the charges for Germany and 
Rumania. While all rates advanced slight- 
ly after the Great War, that proportion still 
stands in spite of the fact that foreign rails 
can combine with steamship lines to get a 
lower cost by operating rails and ships in 
combination. American rails are forbidden 
from doing this by law. Anyone who 
wants the figures can get them from Inter- 
state Commerce Commission reports. I 
refrain from giving them simply because 
they are subject to revision at any time by 
the Interstate Commerce Commission. 

“Periodic revision of rates. This is now 
possible on petition of any plea, before the 
Interstate Commerce Commission; and to 
the amazement of coal carriers to the Lakes 
and Atlantic seaboard in 1928, they were 
denied the right to reduce rates. 

“Limitation of dividends. The limitation 
of dividends on purely traffic returns has 
already been given. 

‘Division of profits with the public. 
While the Transportation Act of 1920 does 
not guarantee profits slightly over 5 per 
cent, it does enact that traffic returns above 
that 5 per cent shall be appropriated and 
applied in certain ratio to help weaker 
lines. Whether this will stand in final ap- 
peal to the Supreme Court remains to be 
seen. Whether it is fair to compel an 
honest well-managed rail company to di- 
vide its profits with a rail wrecked by ras- 
cality or destroyed by boneheaded manage- 
ment also remains to be worked out. 

“Fair and square interchange of traffic 
with all other rails; no blocking by rivals; 
no favors to friends. This is now the law 
of the land and subject to the Interstate 
Commerce Commission on any humblest 
shipper’s plea. 

“The publicity of rates. This is also now 
law and subject to penalty when violated. 

“Rebates to special shippers forbidden. 
This is also subject to penalty. 

“Consolidations forbidden. We have al- 
ready seen how in the Roosevelt régime 
consolidations were dissolved and how 
later, in the Transportation Act of 1920, 
they were ordered to go ahead. 

_“All the basic demands in Granger agita- 
tion from 1873 to 1887 have been enacted 
in law.” 


‘T “ne author gives the credit to the 


Grangers for the establishment of 


the Interstate Commerce Commission. 
She states: 


“There isn’t a doubt that the agitation 
of the old Granger era prepared the way 
for the coming of the Interstate Commerce 
Commission. It had to come. Over forty 
different states had over forty different 
sets of laws regulating rails. Strangula- 
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tion by regulation was becoming a daily 
nuisance. It would have required the en- 
tire time of a staff of attorneys to de- 
termine what a rail could or could not do. 
What was legal in Illinois was not legal 
in Wisconsin and Minnesota. California 
had one set of laws as to charters, Kan- 
sas another, and Kentucky yet another, 
which permitted a railroad in the seventies 
and eighties to bond pretty nearly anything 
except the moon. Hundreds of examples 
of such contradictory laws could be given; 
but as many have been changed, such cases 
would clutter up the story.” 


ucH of the “romance” involves 

the losses of stockholders due to 
the manipulation of men who, the au- 
thor says, were no more true railroad 
builders than the scavenger birds that 
hover fighting armies. The author 
makes this suggestion for the protec- 
tion of present-day stockholders of 
railroad companies : 


“My next suggestion may seem so wildly 
impracticable that it will make the dog lie 
down in terror; but as a permanent pro- 
tection to honest investors and honest rails, 
why not an investors’ department to which 
any buyer of rail bonds or stocks could 
write not for advice, but for analysis of 
the assets and liabilities of the rail he con- 
templates? Granted it would add to the 
expense of the Commission an outlay of a 
few hundred thousands a year—yes, even 
if it added a million. Wouldn’t it save 
honest investors losses of hundreds of mil- 
lions a year from prices jigged up and 
down in the market? The honest rails 
have nothing to fear. The dishonest rails 
would be put out of business. So would a 
lot of ‘get rich quick’ manipulators and 
subsidized tipsters and shyster brokers 
playing a game of loaded dice on slim 
margins mostly supplied by misadvised in- 
vestors. What the rails need more than 
anything else today is stable values founded 
on truth. The press can’t get it. The In- 
terstate Commerce Commission can; and 
what is more, it can be held responsible 
for what it gives out.” 


The “Romance of the Rails” is a well 
told narrative of interesting facts most 
of which are unknown to the present 


generation. 
—R. L. 


Tue RoMANCE OF THE Rats. By Agnes C. 
Laut. New York: Robert M. McBride & 
os 2 volumes. 590 pages. 1929. 
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Reasons Why the St. Lawrence River, Power 
Project Is Not Practical 


NCE again the St. Lawrence deep 
O waterway and power project is 
commanding public attention. For a 
century plans have been periodically 
under discussion for the construction 
of a deep waterway between the At- 
lantic Ocean and the Great Lakes of 
the American Continent. The agita- 
tion for the present project originated 
in the United States immediately after 
the European war. 

A carefully factual study of every 
phase of the present undertaking has 
been made under the auspices of the 
Institute of Economics of the Brook- 
ings Institution of Washington, D. C. 
The result of that study has been pub- 
lished in a book by Harold G. Moulton, 
Charles S. Morgan, and Adah L. Lee 
under the title of “The St. Lawrence 
Navigation and Power Project.” 

The conclusions of the authors are 
unfavorable to the project both on the 
navigation and power sides. The usual 
arguments in favor of the development 
are said to be: (1) that it is necessary 
for the purpose of relieving railway 
traffic congestion; (2) that it will re- 
duce transportation costs, thereby giv- 
ing much needed relief to the interior 
of the country ; and (3) that it will lead 
to the development of vast power re- 
sources. 


ONSIDERING the question of naviga- 
C gation, the authors find that a 25- 
foot channel would accommodate a 
negligible percentage of vessels engaged 
in overseas trade; that a 27-foot chan- 
nel would limit navigation to local 
coastwise vessels and the smaller and 
relatively inefficient ocean freighters; 
that a channel depth of even 30 feet 
would not be adequate for the most 
efficient type of ocean cargo and pas- 
senger-cargo vessels now in existence, 
and that the trend is steadily toward 
deeper drafts; that a channel depth of 
33 feet is a minimum requirement if 
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the route is to accommodate the mod- 
ern type of steam and motor-driven 
cargo vessels ; that even a 33-foot chan- 
nel would not permit the better class of 
passenger-cargo liners to enter the 
Lakes. 

Viewing the question from the ship- 
owners’ standpoint and considering 
what classes of vessels might be ex- 
pected to use such a waterway, the au- 
thors conclude that a channel depth of 
33 feet is not required for the class of 
shipping service that might, under any 
circumstances, be expected to develop 
from the Lakes to tidewater, and that, 
therefore, a waterway of 27 feet depth 
would be all that would be required. 

For such a waterway it is estimated 
that the total capital outlays chargeable 
against navigation would reach approx- 
imately $712,000,000. This computa- 
tion assumes that navigation would 
bear its share of certain costs which 
would have to be incurred jointly for 
navigation and power. If these joint 
outlays were charged wholly to power, 
the total cost for navigation would be 
approximately $614,000,000. For the 
maintenance of the waterway it is found 
that expenditures would run up to 
$40,000,000. This sum would repre- 
sent the annual financial cost of the 
navigation project to the people of the 
United States and Canada. 


Most careful estimate of the avail- 
A able traffic has been made and the 
possible savings through water trans- 
portation, and the conclusion has been 
reached that there would be an eco- 
nomic loss rather than gain in the con- 
struction of the waterway. 

Upon the question of agricultural 
traffic the authors say: 


“The conclusion at which we arrive from 
the analysis in this section is not that the 
grain farmers of the interior Northwest 
would receive no benefit if the St. Law- 
rence waterway reduced freight rates. 
When account is taken of all factors, it 
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is clear, however, that the gains to the 
farmers would be only the merest fraction 
of the amount usually claimed, and that 
such gains would in no small part be at 
the expense of other groups, including the 
farmers of the rest of the country.” 


TH waterway is not needed as a 
relief from traffic congestion, in 
the opinion of the authors. On this 
point they arrive at three conclusions: 


“First, that in the normal course of de- 
velopment there is not likely to be any 
serious traffic congestion during the next 
decade or so; second, that the St. Law- 
rence waterway is not well adapted for 
the relief of traffic congestion; and, third, 
that in any event possible traffic congestion 
could be much more economically relieved 
by means of the construction of a double 
track railroad than by the construction of 
the St. Lawrence waterway.” 


They also find the project unneces- 
sary for railroad rate control. They 
say that the general transportation dif- 
ficulties under which the Middle West 
labors have been greatly exaggerated in 
recent discussions; that it would not be 
an effective agency for controlling rail- 
road rates in general. They state: 


“In view of our traffic analyses, we are 
satisfied that the railroads would not, ex- 
cept in a few special cases, cut rates to 
meet water competition. In the evert that 
the Commission did not grant relief to 
the intermediate territories, we would tend 
to have a concentration of industry at lake 
ports as against these interior cities, which 
involves a question of national planning to 
which conscious attention should be given.” 


A’ to the power development proj- 
ect, it is stated that in none of 
the official reports on the St. Lawrence 
waterway has there been an analysis of 
the economics of the power phase of 
the subject. It has evidently been taken 
for granted that the power could be sold 
for at least enough to cover the cost 
of the development. The authors have 
had a careful study of this part of the 
problem made by Sanderson and Porter 
whose report is included in the appen- 
dix. The conclusion is that the pro- 
ceeds from the sale of the power when 
transmitted over an independent system 
would not cover the costs involved for 
the Government. The authors say: 
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“The proceeds from the sale of this 
power, when transmitted over an indepen- 
dent transmission system, would not cover 
the costs involved for the Government. 
The total estimated annual revenue is 
$8,444,000 and the total estimated annual 
expenditures are $9,750,000, leaving a deficit 
of $1,306,000 annually. From the table on 
page 640 it will be seen that we assumed 
the interest on the capital investment to 
be at the low rate of 4 per cent annually— 
on the theory that the funds would be raised 
on Government credit. If the rate were as 
high as 5 per —, this deficit would be 
increased by $1,500 

“This deficit of $1, 306,000 annually does 
not measure the full extent of the loss in- 
volved to the Government, since one very 
important item of expense has not been 
included in the table above, namely, taxes 
and license fees. If the Government were 
to lease the power works to a private com- 
pany for operation, such a company would 
have to pay to the state and Federal Gov- 
ernments in taxes and license fees some- 
thing like $1,660,000 annually, and these 
would have to be included as elements of 
cost. 

“And even if the Government were to 
operate the plant and transmit the power 
itself, these taxes and license fees cannot 
be ignored as an element of indirect cost. 
From a broad economic point of view, 
taxes and license fees, which are foregone 
by the Government when it develops busi- 
ness enterprises, must be considered as an 
offset to the revenues which it would col- 
lect if the same business were developed 
under private enterprise. If, for example, 
the New York area is furnished energy 
from steam electric plants near at hand, 
the producing companies would of course 
contribute, out of the funds received from 
the sale of energy, their quota of taxes. 
Taxes and license fees must, therefore, be 
included in any attempt to appraise the 
economic value of the power development 
on the St. Lawrence. The total annual loss 
involved would thus equal $2,966,000 an- 
nually. This figure does not make allow- 
ance for the cost of the necessary reserves 
in generating capacity estimated above at 
1.23 mills per kilowatt hour.” 


FTER considering the possibility of 
the sale of St. Lawrence power in 


a number of markets by means of inter- 
connection with a regional power sys- 
tem, the authors say: 


“The major question involved appears to 
be whether the existence of this St. Law- 
rence power would attract a large indus- 
trial development at the river. With most 
industries the cost of power is not a major 
element in the total cost of production, and 
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numerous other factors such as labor sup- 
ply, nearness to raw materials and markets, 
are more important considerations in the 
determination of location. With electro- 
chemical and electrometallurgical indus- 
tries the cost of power is of more decisive 
importance. If the St. Lawrence power 
at 3.5 mills (the cost of generation) proved 
to be substantially cheaper than could be 
obtained elsewhere, an extensive develop- 
ment of such industries along the river 
might eventually be expected. An impor- 
tant factor in the situation is the severity 
of the competition that may be expected 
from Canadian power; and to the Canadian 
phase of the problem we must now direct 
our attention.” 


The general conclusion is that though 
the development of the St. Lawrence 
hydroelectric energy will, in the course 
of time, doubtless be economically prof- 
itable, its exploitation at present would 
be premature. 


|g their final summary and conclu- 
sions the authors point out that the 
popular view as to the cheapness of 
water transportation rates rests upon a 
well-known fallacy. They declare: 


“In concluding this discussion of the St. 
Lawrence waterway, it is desirable to point 
out. why waterways generally have come 
to command widespread popular support. 
The movement for waterway improvements 
is based on the conviction that transpor- 
tation over canals and canalized rivers, like 
that on the high seas, is very much cheaper 
than transportation by rail. This convic- 
tion is, however, the outgrowth of a wholly 
fallacious comparison of transportation 
rates supposed to show that a dollar will 
carry a ton of traffic many times as far 
over a canal or river as it will over a 
railway. The fallacy lies in the fact that 
the water rates cover only a portion of the 
costs 

“In the early days of inland water trans- 
portation in the United States, tolls were 
charged which were usually sufficient in 


in European countries where the railroads 
were owned by the government and where 
rates were rigidly controlled. Since the 
abolition of tolls, the rates charged to the 
shipper include ‘only the so-called direct 
costs of moving freight a given distance; 
and they need be merely sufficiently high 
to provide a return to the boat owner 
operating on a toll-free waterway. The 
enormous overhead costs incident to the 
construction and the maintenance of the 
waterway have thus been shifted from the 
shipper to the taxpayer. These taxes are 
costs of transportation quite as much as 
— the tolls which the shippers formerly 
paid. 

“The railways, on the other hand, have 
to make rates sufficient to cover much 
more than the cost of moving trains over 
a given route. They must also cover 
maintenance and upkeep of the railroad 
tracks and terminals, interest and depre- 
ciation on the capital investment, provide 
revenues for the payment of taxes to the 
Government, and yield sufficient dividends 
on the stockholders’ investment to attract 
additional capital into the railway business. 
Thus a citation of rail and water rates as 
evidence of comparative transportation 
costs is a pure fallacy. If a railroad were 
freed from all interest, dividend, and main- 
tenance charges and from taxes as well, 
rates to shippers could obviously be great- 
ly reduced. Such a subsidy from the tax- 
payers would not, however, decrease the 
inclusive cost of shipping goods; it would 
only shift the burden of a large part of 
the cost, from those who receive the direct 
benefits of the transportation service, to 
the taxpayers in general. In connection 
with waterways this fundamental fact is 
commonly completely ignored. 

“Only when all elements of cost, whether 
contributed by the taxpayers or by the 
shippers, are included in cost computations 
will it be possible to determine what trans- 
portation projects are economically justifia- 
pw and what ones are economically waste- 
ul. 


7 book is a most valuable con- 


tribution to the discussion of the 


St. Lawrence navigation and power 


amount to cover the overhead expenses in- project. Whether one agrees with the 
cident to the construction and the main- conclusions or not, he must admit that 
’ 


tenance of the waterway. The total cost 
of water transportation was then meas- 
ured by the tolls plus the rates charged 


the authors have marshalled an array of 
facts which cannot be ignored in con- 


by the owners of the boat lines. But, after sidering the feasibility of the project 


the development of the railroads, it became 
necessary to abolish tolls in order for the 
boat lines to compete with any degree of 


from its economic side. 


—D. L. 


success against the railroad carriers. This THe St. LAwrENcE NAVIGATION AND POWER 


was true not only in the United States, 
where privately owned and operated rail- 
roads resorted at times to cut-throat com- 
petitive methods, but it was equally true 


692 


Proyect. By Harold G. Moulton, Charles 
S. Morgan, and Adah L. Lee. Washing- 
ton, D.C.: The Brookings Institution. 675 
pages. 1929. $4.00. 
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When Pubic Utility May Discontinue Service 


HE question of discontinuance of 
ye by utilities is one of vital 
importance to the public. For certain 
common carriers the question has taken 
on added significance in the past few 
years. With this introduction Profes- 
sor Ford P. Hall, of the Department 
of Political Science of the University 
of Indiana, has prepared an excellent 
exposition of the law governing the 
withdrawal of public utility service, in 
a pamphlet entitled “Discontinuance of 
Service by Public Utilities.” * 

It is now generally conceded that 
there is not an unlimited right on the 
part of a public enterprise to withdraw, 
says Professor Hall. He then goes on 
to explain the source of the obligation 
to continue operation in substance as 
follows : 

The obligation may rise from con- 
tract or from statute, although, con- 
trary to popular belief, it does not arise 
from common law. The mere fact that 
a person engages in a business affected 
with a public interest does not of itself 
cast upon him an obligation from any 
source to continue service, although the 
language of certain courts might indi- 
cate this. Contracts requiring the con- 
tinuance of service may be with the 
state itself, with a subdivision of the 
state, such as a municipality or county, 
or with a private person. The mere 
charter of incorporation, although a 
contract with the state, does not of 
itself cast upon any company an obli- 
gation to continue service. 


Ost states now have laws govern- 
M ing abandonment. In other states 
there is implied from certain statutes 
requiring reasonable service an obliga- 
tion to continue operation. Statutes in 
existence at the time a charter or fran- 
chise is granted may, by the expressed 
intention of the legislature, become a 
part of the charter or franchise con- 
tract. Statutes passed subsequently are 





* This is a reprint from 13 Minnesota Law 
Review, 181-215, 325-347. 
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in a different position. In the words of 
Professor Hall: 


“The rule seems to be that against the 
protest of a utility that the law violates 
its contract rights, such statutes will be 
held invalid, but against the protest of a 
municipality that the law violates its con- 
tract rights, such statutes will be upheld.” 


The better rule, it is pointed out, ap- 
pears to be that there is not an unlim- 
ited right on the part of the public util- 
ity to discontinue all service without 
the consent of the state, although there 
are circumstances under which total 
abandonment may take place as a mat- 
ter of right, and there are circumstances 
under which it may take place with the 
consent of the state. 


Pra Hall goes on to discuss the 
justification for abandonment of 
service, such as operation at a loss, ab- 
sence of a need for continued service, 
and exhaustion of resources. He points 
out that an interesting problem appears 
where the company is engaged in sev- 
eral enterprises which as a whole are 
profitable, but one of them, a public 
utility service, is not. He concludes 
that each enterprise must be regarded 
as a distinct entity and the fact that 
they are accidentally connected through 
the same company is quite immaterial. 

Enforcement of the duty to serve 
may be by means of mandamus, injunc- 
tion, or in some cases by a suit for 
damages, where there is a private con- 
tract. These may be supplementary to 
Commission orders. 

Public Service Commissions have 
worked out in a number of decisions 
the circumstances under which they 
will allow abandonment. Mere excuses 
which are not adequate grounds are not 
accepted. For example, a dispute with 
another utility over charges has been 
held to be no grounds for discontinu- 
ing service. 

Partial abandonment of service may 
be either regional or partial as to a 
particular service. Under the first 
heading there are discontinuance of a 
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whole branch, discontinuance of a spur 
track or switch, and rerouteing or relo- 
cation of a line so as to abandon a 
portion of the territory previously 
served. Under the second heading 
there may be suspension of a particu- 
lar service for a time, or there may be 
a partial withdrawal of the service, as 
in the case of discontinuing part of the 
passenger trains on a railroad; that is, 
merely curtailment of service rather 
than abandonment. 


cised and still exercise over aban- 
donment has been and is vested in three 
different governmental bodies—courts, 
local commissions, and State Commis- 
sions. The writer points out that orig- 
inally it was the courts which regulated 
discontinuance, but now in many states 
this matter is placed under the juris- 
diction of the Commissions. Local 
commissions, it is shown, have very lit- 
tle to say about abandonment. Quot- 
ing again from Professor Hall’s com- 
mentaries : 


T HE control which states have exer- 


“Questions of abandonment and ques- 
tions of service are looked upon as sep- 
arate and distinct. Even though a Com- 
mission may have jurisdiction to regulate 
service, this does not confer upon it an 
implied jurisdiction to regulate abandon- 
ment. In other states Commissions have 


assumed or have been allowed such juris- 

diction. . In those cases in which 

the Commission is called upon to authorize 
total abandonment, there may be doubt as 
to its implied jurisdiction to make such 
orders. If the statutes are very liberal, 
there should be and usually is no difficulty 
in implying the necessary power. In those 
states where the statutes are narrow and 
restricted and the powers of the Commis- 
sion are set forth in some detail, it is 
more difficult to imply jurisdiction to au- 
thorize total abandonment. . .- 
those states where the question has been 
considered by the courts or the Commis- 
sion, the weight of authority seems to 
point to the conclusion that there is no 
implied jurisdiction residing in the Com- 
mission to authorize total withdrawal. 

. It is submitted that the better rule 
is that where Commissions are given no 
general power to supervise utilities, or to 
do all things necessary and proper to carry 
out their duties under the statutes, no 
power to authorize total withdrawal should 
be implied.” 

This presentation of the principles 
governing utility service discontinuance 
is largely a collection of the decided 
cases arranged in a logical and readable 
form together with pertinent observa- 
tions by the author. It is not an un- 
authoritative expression of the writer’s 
ideas, but a view of the situation as 
disclosed by the decisions of courts and 
Commissions, supplemented by con- 
clusions drawn from them. 

—E.N. 
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The March of Events 





Honors Conferred on 
Commissioners 


IGNAL honors have lately been conferred 
S upon two members of the National Asso- 
ciation of Railroad and Utilities Commission- 
ers, we are informed in the bulletin of John 
E. Benton, General Solicitor. Honorable 
Roscoe C. McCulloch, Chairman of the Ohio 
Commission, formerly a member of Congress 
from Ohio, has been appointed by Governor 
Cooper to fill the vacancy in the United 
States Senate caused by the recent death of 
Senator Burton. 

Honorable O. P. B. Jacobson, Chairman 


of the Minnesota Commission, and also 
president of the Norwegian Sangerforbund 
of America, one of the veteran members of 
the association, has recently been still fur- 
ther honored, by appointment by President 
Hoover as a member of a commission, 
created by a special act of Congress, to repre- 
sent the United States at the celebration in 
Iceland next June of the one thousandth an- 
niversary of the founding of the Althing, the 
Icelandic legislative assembly. He is to pre- 
sent to the people of Iceland from the Ameri- 
can people a statue of Leif Ericsson, who is 
said to have visited America before Colum- 
bus made his memorable voyage in the year 
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Alabama 


Domestic Use Encouraged by 
New Electric Rates 


T HROUGHOUT the country the electric com- 
panies have been putting into effect pro- 
motional rate schedules designed to stimu- 
late the use of electricity in the home. A 
recent article in the Montgomery Advertiser 
tells of the results of such rate schedules in 
Alabama. 

New residential rates were prescribed by 
the Commission last year, and, according to 
this authority, the new schedules have stimu- 
lated the use of electricity in the home. 
From the records of the Alabama Power 
Company, the Commission found that from 
February to August inclusive this year, the 
average number of customers of the com- 
pany increased from 66,200 for the cor- 


New Application Required after 
Certificate Revocation 


orice has been sent to all motor carriers 

in Alabama, says the Montgomery Ad- 
vertiser, that in the future motor bus cer- 
tificates revoked by the Commission for any 
reason will not be reinstated, and carriers 
must file new applications and pay the fees 
as if the operation were to be started as an 
entirely new one. 

O. Hamby, railway and motor carrier 


responding period of last year to 70,820, or 
an increase of 7 per cent. The study also 
showed that residential consumption for the 
entire seven months jumped from 2728 kilo- 
watt hours to 307.1 kilowatt hours per cus- 
tomer, or an increase of 12.6 per cent. Simi- 
larly the average monthly consumption in- 
creased from 38.9 to 43.8 kilowatt hours. 

Total sales during the period of last year 
were found to be 18,063,364 kilowatt hours, 
while for the seven months of this year kilo- 
watt hour sales amounted to 21,749,547, or an 
increase of 20 per cent. 

In prescribing the new rates, the Commis- 
sion decreased them 15.4 per cent, or from 
6.73 per kilowatt hour to 5.69, but despite this 
the revenue of the power company was 
found to have increased 1.8 per cent, or from 
$1,215,809 to $1,237,854 while operating under 
the new schedules. 


€ 


accountant, is quoted as saying that this 
action is necessitated by the failure of a 
large number of operators to maintain in- 
surance, as required by the Commission, and 
their subsequent application for reinstatement 
of certificate after it has been revoked. 
Heretofore the Commission did not penalize 
the carriers and some were said to have taken 
advantage of that fact. 

Under the new order, operators whose 
certificates have been revoked must discon- 
tinue operations entirely until they have ob- 
tained new certificates. 
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Connecticut 


Petition Presented for Removal 
of Commissioners 


A PETITION filed with Attorney General 

Benjamin W. Alling by Professor Al- 
bert Levitt, on October 27th, asked for the 
removal of the present members of the Pub- 
lic Utilities Commission. The petition is 
signed by 111 electors of the state of Connec- 
ticut, in accordance with a statutory provision 
that a complaint may be filed by the Attor- 
ney General for the removal of Commission- 
ers for neglect of duty, incompetence, or 
undue participation in politics, on request of 
100 duly attested electors. 

The petition alleges that the present mem- 
bers of the Commission have been neglectful 


and remiss in fulfilling their duties as a gov- 
erning board. The specific allegation of neg- 
lect of duty lies in the alleged failure of the 
Commission to compel the elimination of 
railroad crossings under a statute providing 
that the railroads shall remove one grade 
crossing each year for every 50 miles of 
track running through the state. This, it was 
said, would call for the elimination of 18 
grade crossings each year. The cost of elim- 
inating a grade crossing is set forth in the 
petition as averaging $150,000 and, according 
to Professor Levitt, the railroads for the past 
four years have earned approximately $42,- 
000,000 net, which, he points out, is ample 
revenue from which to pay for the elimina- 
tion of dangerous grade crossings in the 
state. 


District of Columbia 


Traction Companies Attacked in 
Vitriolic Brief 


A BRIEF was filed on October 31st, by Wil- 
liam McK. Clayton, counsel of the Fed- 
eration of Citizens’ Associations, supporting 
the appeal to the Commission not to grant 
the increase in fares sought by the local trac- 


tion companies. In the brief the contention 
of the companies is assailed, and the Com- 
mission is asked not only to deny the in- 
creased fare but to cut fares for school 
children in half. 

Mr. Clayton charges that the motive of the 
companies in asking higher fares is to allow 
the continuance of present dividends, which 
have been regularly paid for many years. 
On account of recent losses in revenue traf- 
fic, it is alleged, the Capital Traction Com- 
pany has made up these dividends by draw- 
ing from a cash surplus accumulated during 
the prosperous war period. The position of 
the companies is summarized in the brief as 
follows: “The Capital Traction Company 
has for many years been paying 7 per cent 
dividends on its $12,000,000 stock issue while 
the Washington Railway & Electric has been 
paying 5 per cent on its $8,500,000 preferred 
— and 7 per cent on its $6,500,000 common 
stock.” 

Much space in the brief is devoted to the 
question of valuation. Quoting from the 
brief, as reported in an issue of the Wash- 
ington Star: 

“The Capital Traction valuation, weak 
from a recent judicial operation for the re- 
moval of its depreciation appendix, dropsical 
from a badly gangrened case of reproduction 


valuation, did manage to stand upon its feet, 
but with both arms clinging tenaciously to 
the Constitution of the United States. 

“The Washington Railway & Electric val- 
uation shuffled in supported on 14-year-old 
crutches, emaciated, wan and pale, apologiz- 
ing that it didn’t really expect to appear in 
the case, but was forced in to oblige its old 
friend who, in years long gone, had done it 
many a good turn when both did the brother 
act on the uniform fare circuit. 

“The valuation of the Washington Rapid 
Transit Company was brought in on a 
stretcher, but when counsel turned to ques- 
tion, why it just wasn’t there at all. 

“The valuation of the Capital Traction 
Company, broken on the wheel of public 
opinion, discarded by the United States Sen- 
ate committee in its report to the Senate on 
merger, set aside by some of its principal 
proponents, stands discredited by those most 
competent to judge impartially from the 
viewpoint of the trained expert and analyst.” 

In another place it is stated that both com- 
panies insist before the Commission that they 
are highly competitive and invoke the aid 
of the Commission based on this claim, yet 
“both companies plunge the dagger of uni- 
form fare into the heart of fare competi- 
tion.” 

Again the satire of Mr. Clayton blazes 
forth in an attack on the contention that the 
10-cent fare would be more acceptable to the 
public than the 8-cent fare, because patrons 
would not be called on to get pennies in 
change. He said: 

“The use of pennies anyway always lowers 
the financial standing of the user; don’t be 
an 8-cent piker, be a 10-cent sport, is the sug- 
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estion of the company to the rider. 

“The president of the Washington Railway 
& Electric Company professes to believe that 
the car rider is indifferent as to whether he 
pays 8 or 10 cents for a_ ride, but when 
these lowly and beggarly 2 cents swell to 
three-quarters of a million dollars annually, 
drawn from the pockets of those least able 


to pay to swell millions of profits already ac- 
cumulated from their patronage, then the 
plebeian penny throws off its rags and be- 
comes elevated to the seats of the mighty. 
If the use of the penny in transportation cir- 
cles is a nuisance, why do the companies 
cling so tenaciously to their one and two cent 
charges for transfers?” 


Indiana 


Details of Additions Demanded 
for Security Issues 


yyy of prevailing engineering meth- 
ods in inspecting plant additions against 
which securities are to be issued, was made 
by Commissioner Calvin McIntosh in con- 
nection with applications by the Indiana Gen- 
eral Service Corporation of Muncie, and the 
Indiana & Michigan Electric Company of 
South Bend, according to a report in the 
Indianapolis News. 

It was testified by an engineer that he had 
spent four days inspecting the books and 
property of the Indiana & Michigan Electric 
Company to determine whether plant im- 
provements made since 1925 were accurately 
represented in the request for a bond and 
stock issue. He testified that he spent two 
days at South Bend in offices of the com- 
pany checking over their books and vouchers 
and then spent the other two days in the 
field examining property. Commissioner Mc- 
Intosh is quoted as saying: 

“Anybody would know that it is humanly 
impossible to inspect all that property in two 
days and yet you have written me a note 
recommending that the petitioners be per- 
mitted to issue bonds and stocks as requested. 
Are you satisfied that everything is correct?” 

The witness replied that he was satisfied 


Arguments Heard on Capture of 
Gas Plant 


between stockholders of 
as Company on the one 


T HE controvers 
the Citizens 

side and the city of Indianapolis and the trus- 
tees of the company on the other, was aired 
in Federal court before Judge Robert C. 


Baltzell on October 30th and 3l1st. Stock- 
holders are suing to prevent the city from 
taking over the plant. 

Counsel for the city argued that the gas 
company, in its charter and in its contract 
with the city in 1905, had bound itself to 
turn the property over to the city upon the 


with the correctness of the utility’s requests 
and representations. Commissioner MclIn- 
tosh, says the News, reported that if they 
were correct, it was because the utility of- 
ficials made them correct and not because of 
the inspection. The News says further: 

“McIntosh questioned Thomas F. English, 
vice president and general manager of the 
Indiana & Michigan Company, to learn why 
the company regarded it as necessary to pay 
the heavy discount of 154 per cent for money 
obtained by first mortgage bonds. English 
replied that conditions of the money market 
made it almost impossible to dispose of 
bonds, though a ready market had been found 
by his corporation for the requested $1,711,- 
100 of preferred stock to be sold at par. 
McIntosh sought to have the official explain 
why a disparity existed between the price for 
which present bonds were sought to be sold 
and the price at which 1925 bonds under the 
same mortgage were being sold on the mar- 
ket in 1928. The Commissioner gave it as 
his knowledge that the 1925 and 1926 first 
mortgage 5 per cent bonds of the company 
were selling in 1928 in a price range of 1004 
to 105. The utility officials expressed 
the opinion that perhaps resale value had 
made the difference in prices on bonds and 
said it was essential to finance the improve- 
ments at this time in order to continue ren- 
dering service.” 


payment of the original cost plus 10 per cent 
interest per annum, and that holders of trust 
certificates had voluntarily agreed to that 
condition. It was contended that the fran- 
chise from the city had resulted in a public 
charitable trust for the benefit of the citi- 
zens. 

Attorneys for the certificate holders argued 
that when the Citizens Gas Company sur- 
rendered its franchise to the Public Service 
Commission in 1921 for an indeterminate 
permit it forfeited every character of con- 
tract it held with the city and, therefore, re- 
lieved the certificate holders of their prom- 
ises never to attempt to capture the valua- 
ble gas property for themselves. It was ar- 
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gued that the franchise involved nothing but 
contract rights and that these were termi- 
nated with the surrender in 1921. The rule 
against perpetuities was also discussed. 

The certificate holders were rebuked by 
counsel for the city for having violated “their 


solemn voluntary agreements of 1905,” while 
on the other hand it was asserted on behalf 
of the certificate holders that “the attempt 
to take away from the stockholders their in- 
terest in the company violates every principle 
of law and every rule of business.” 


e 


Kentucky 


Gas Company Obtains Tempo- 
rary Injunction against Rates 


Ao restraining order to prevent 
action on a recent decision by the State 
Railroad Commission, fixing the rate for gas 
of the Central Kentucky Natural Gas Com- 
pany at 45 cents, has been obtained. Fed- 
eral Judge A. M. J. Cochran has also re- 
strained John H. Carter, receiver, from tak- 
ing any steps to distribute an impounded 
fund until further orders of the court. 


The company is asking for a 60-cent gas 
rate. It alleges that the 45-cent rate is con- 
fiscatory and in violation of the National and 
state Constitutions. Such a rate, it is de- 
clared, would not take care of depletion, 
amortization, maintenance, and a reasonable 
allowance for contingencies, and at the same 
time provide a fair return on the investment 
of the utility. 

The Commission’s ruling against a service 
charge is also attacked, on the ground that 
it would force the company to render service 
to small consumers at a loss. 


e 


Electric Rates Attacked 
as Confiscatory 


A. attacking an ordinance by which 
the city of Mt. Sterling has attempted 
to fix electric rates, according to the Lexing- 
ton Leader, was filed in Federal Court on 
October 23rd by the Kentucky Utilities Com- 
pany. The bill of complaint declared that the 
ordinance, which was passed September 3rd, 
attempted to fix confiscatory rates. 


Attention is also directed to the fact that 
the ordinance attempted to fix rates for elec- 
tric current by kilowatt, which is not a 
measure of electrical current used. Assum- 
ing that this was merely an error, and that 
the framers of the ordinance meant to say 
kilowatt hour, the bill declares that the rates 
are too low to afford the company a fair re- 
turn on its $300,000 investment in the Mt. 
Sterling plant. It is contended that if the 
proposed rates go into effect, the company’s 
return would be less than 3# per cent. 


ye 
Maine 


Account of Referendum Cam- 
paign Expenses Demanded 


A* order issued on October 24th by the 
Commission requires the Androscoggin 
Electric Company to furnish an itemized ac- 
count of its advertising expenses in the refer- 
endum campaign upon the power export bill, 
according to the Portland News. The com- 
pany must also give an itemized account of 
the expenses of its legislative lobby for the 
past eight years and of its law expenses. 

An itemized account is demanded of all 
money paid by the Androscoggin Electric 
Company to any holding company or any 
parent company for management or for spe- 
cial legal, engineering, or accounting services. 
This data is demanded in addition to num- 
erous items tending to show the physical val- 


uation of the utility property and the cost 
of producing electric current. 

The order was issued in connection with a 
complaint of Frank W. Winter of Auburn, 
treasurer of the Consumers Protective 
League, against the company’s rates. It is 
alleged by the complainant that the rates are 
unjustly discriminatory, and that the rates 
and certain practices of the company are un- 
reasonable. 

The Commission’s attitude is that all rele- 
vant facts and data in possession of the com- 
pany must be before the Commission to en- 
able it to render fair and impartial judg- 
ment. In connection with this purpose it is 
said to be essential that the complainant, 
through representatives approved by the Com- 
mission, shall have access to such books, ac- 
counts, papers, and records of the company 
as are pertinent to the issue involved. 
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Michigan 


Expansion Program of Michigan 
Bell Company 


REPORT on the 1929 expansion program 
A of the Michigan Bell Telephone Com- 
pany by C. J. Andreasen, Grand Rapids mana- 
ger, says the Grand Rapids Press, lists 32 
telephone buildings, including 5 placed in 
service this year, and those under construc- 
tion and those planned. The company is add- 
ing to its facilities in anticipation of a con- 
stantly increasing telephone demand based 
on indications that, for the long run, business 
conditions will continue to expand in the 
state. 

The report shows 13 telephone central of- 


fice buildings and two large garage and ware- 
house structures either are under construc- 
tion or work will be started soon at a cost 
of $5,700,000 which with installation of 
equipment will increase to more than $11,- 
500,000. 

President Burch Foraker, says the Press, 
has announced that total plant additions by 
the company this year involve an expendi- 
ture of nearly $26,500,000. In three years 
more than $72,000,000 has been added to the 
company’s telephone plant and during the 
next five years $136,000,000 more is to be 
added. Growth of industry and population 
in Michigan during the past three years is 
indicated by a net increase of 129,000 tele- 
phones. 


e 


Minnesota 


Negotiations for New Gas Fran- 
chise in Minneapolis 


TT? resumption of negotiations for a new 
franchise with new rate schedules for the 
Minneapolis Gas Light Company is now in- 
dicated. Last winter an attempt was made 
to agree on a l-year experimental rate. Jo!.n 
K. Swanson, vice president and general mana- 
ger of the gas company, proposed a step-rate 
plan at that time but withdrew it when it 
appeared agreement was unlikely. 

The franchise will expire February 28, 
1930, and now the council and the company 
are eager to resume negotiations, it is stated 
in the Minneapolis Journal. 


e 


“Mr. Swanson says the company wants only 
a 2-year experimental rate,” Alderman Currie 
is quoted in the Journal as saying. “Then 
let him propose what he considers a fair 
basis for such a rate. He knows what the 
company can do. Let him submit a rate 
schedule and then we will tell whether we 
consider it a fair rate for the consumers.” 

A special committee of thirteen, including 
one alderman from each ward, has been ap- 
pointed to investigate electric rates and it is 
understood that it will handle gas rate nego- 
tiations as well. Mr. Swanson is reported 
as saying that the council will find the com- 
pany is not trying to rob anyone; that all it 
wants is a fair rate and one that will be de- 
sirable for both home owners and industries. 


Missouri 


Fraternity House Phone Rates 


HE Southwestern Bell Telephone Com- 
pany has asked approval of new rates 
for college fraternity houses in St. Louis. It 
is proposed to charge $14 a month, the busi- 
ness rate, instead of from $3 to $4.50 a month 
as at present. 
Inquiry has shown, says the St. Louis Post- 
Dispatch, that an average of thirty-nine calls 
originate daily from each fraternity telephone 





as against an average of fifteen from busi- 
ness telephones and six from residence tele- 
phones. 

Spokesmen for the telephone company ex- 
plained that Missouri is one of the few states 
where fraternities are charged residence 
rates for telephones. If the higher charge 
is approved, it was pointed out, the fraterni- 
ties may substitute coin-box instruments, 
which would distribute the cost among the 
individual users. 
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New Jersey 


Hot Water Systems to Have 
New Gas Rates 


NEW rate for gas automatic storage 
water systems in the territory served 
by the Jersey Central Power & Light Com- 
pany was made effective in October. This 
rate applies to residence gas customers who 
have such hot water systems or who may 
hereafter install them, and is available for 
both cooking and hot water heating. 
The rate starts at $1 for the first 100 cubic 
feet or less with blocks of 20 cents per 100 
cubic feet for the next 2,400 cubic feet per 


Bus Accounting System 


T a conference on October 25th, reports 
the Newark News, progress was made 
towards ironing out differences in systems of 
accounts for bus companies. There were 
present, in addition to members of the Com- 
mission’s staff, representatives of bus com- 
panies including the Pennsylvania Railroad 
and Public Service Coordinated Transport. 
No uniform system of accounts for busses 
has been established by the Commission to 
date. It has worked out a system which has 
been approved by the National Association 
of Railroad and Public Utilities Commission- 
ers, and is desirous of using that in the in- 
terests of national, as well as state, uni- 


month; 124 cents per 100 cubic feet for the 
next 7,500 cubic feet per month; 9 cents per 
100 cubic feet for the next 20,000 cubic feet 
per month; and 73 cents per 100 cubic feet 
for all over 30,000 cubic feet per month. 

The officials of the company have explained 
that the purpose of the rate is to offer gas 
for hot water heating through an automatic 
storage system at $1.25 per thousand cubic 
feet. Continuous hot water, the company 
believes, is no longer a luxury in the home 
and is less a convenience than a necessity. 
The hot water rate structure makes this serv- 
ice available to consumers for use in the 
home at low cost. 


formity. This is in accord with uniform 
practices for other utilities. 

Some objections have been raised by the 
Pennsylvania Railroad to the proposed sys- 
tem because the system in Pennsylvania is 
different. As the railroad operates busses in 
several states, including New Jersey, it wishes 
the state to adopt the Pennsylvania system. 

Two systems of accounts have been set up 
by the state of New Jersey, one to apply to 
bus companies doing a gross annual business 
in excess of $100,000, and the other for those 
which do a business between $25,000 and 
$100,000. Comapanies or individual bus opera- 
tors whose business falls below the $25,000 
mark will have to file only a statement of 
receipts and expenditures. 


New York 


Higher Telephone Rates Ap- 
proved by Federal Court 


a= in excess of those allowed by the 
Public Service Commission for the New 
York Telephone Company may go into effect 
under a decree handed down on November 
1lth by Judge Manton of the Federal Court. 
The decree, based upon a report of Special 
Master Isaac R. Deland, allows the telephone 
company a return of 7 per cent on a “fair 
and reasonable valuation of its property,” 
in view of the monopolistic character of the 
business. The special master had recom- 
mended an 8 per cent return. 

The increases allowed in the state, it is 
said, might amount to $7,993,866, but officials 
of the company, according to the New York 
Times, have indicated that the increase will 
probably not exceed 4 or 5 per cent. The 


figures on which the decision is based are as 
of July 1, 1926, and many changes since then 
radically affect valuation, revenue, and ex- 
penses. Charles T. Russell, general counsel 
for the telephone company, is quoted as say- 
ing: 

“It is a very complicated matter to re- 
adjust rates. The figures in the decision were 
up to only 1926. New schedules will have to 
be based on figures brought up to date. There 
have been many enlargements and additions 
to the company’s plant and equipment and it 
will take some time to bring those figures up 
to date. 

“We must first prepare a new schedule and 
submit to the court an order making the new 
rates effective. That will take several days. 
It will, of course, be only a temporary order. 
After submitting the order to the court some 
time must be allowed the opposition for fil- 
ing their answer.” 
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Investigation of Commission 
Law 


HE special commission investigating the 

Public Service Commission Law has been 
holding sessions under the guidance of Col- 
onel William J. Donovan, counsel for the 
commission. This commission was appointed 
jointly by Governor Roosevelt and the legis- 
lature. The members of the Public Service 
Commission have been presenting their views 
in regard to the operation of the Public Serv- 
ice Commission law. 

A basis for valuation was one of the mat- 
ters discussed. A plan submitted by Chair- 
man William A. Prendergast and a plan pro- 
posed by Professor John Bauer, were ex- 
plained to the commission. 

Mr. Prendergast suggested the establish- 
ment of a fixed valuation and rate of return 
for the companies but suggested that it be 
a matter of agreement between the Commis- 
sion and the companies, an arrangement 
which he said would be more flexible and to 
which he was certain the utilities would 
agree. 

Professor Bauer’s plan was to establish an 
initial valuation and thereafter the figures 
thus obtained would be on the books of the 
companies and would be subject to no fur- 
ther variation upward or downward because 
of changes in price level or cost of construc- 
tion, but would be subject to increases only 
as actual additions were made to the prop- 
erty. This plan was criticized by Mr. Pren- 
dergast on the ground that it would substi- 
tute a new rule of valuation for present 
value,—it would result in the legislature pre- 
scribing as the rate base for all public utili- 
ties value as of a uniform date, plus the cost 
of the property added since that date. 

“I believe that no act of the state legisla- 
ture can take away or impair the constitu- 
tional right of a utility which the United 
States Supreme Court has held is a return 
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upon present value at the time of the in- 
quiry,” said Mr. Prendergast. 

Chairman Prendergast, at the hearing on 
October 28th, stated that there is a desire 
on the part of most companies to establish 
rates satisfactory and pleasing to the con- 
sumers and that many companies would 
rather make a reduction than go to the trou- 
ble and expense of engaging in a rate case 
before the Commission. He thought, for ex- 
ample, that the Consolidated Gas Company, 
would be willing to make a reduction in a 
year of unexpectedly large profits. He said 
that the “inducement rate,” a voluntary cut 
made by public utility companies to gain more 
business, was becoming more generally used 
by the utilities. 

On the question of having a public de- 
fender to represent the people’s interests be- 
fore the Commission, Chairman Prendergast 
admitted that he had heard very good re- 
ports of this system and thought the idea 
worthy of thought, but he added: 

“I am not prepared to concede that there 
is room for what you call ‘prosecution’ be- 
fore the Public Service Commission. I con- 
sider that Commission not a judicial body 
but a fact-finding body, and I believe the 
present system is best. I believe the Com- 
mission needs a realization that it is not a 
judicial body but a fact-finding body seek- 
ing facts in a businesslike way.” 

Commissioner Lunn, at the hearing on 
November 8th, expressed the opinion that 
recourse to the courts loomed as a hindrance 
to the effectiveness of the Public Service 
Commission in regulating utility rates. 

“Nothing can stop a company from going 
to the courts,” he said in pointing out that 
the Commission is powerless to fix rates that 
cannot be changed by an appeal to the courts. 
He reiterated a statement he made last 
March to the effect that increased court regu- 
lation Of public utilities through appeals 
would result eventually in the collapse of the 
Public Service Commission.” 


Oregon 


Reduction Made in Short Haul 
Phone Rate 


fs HE Pacific Telephone & Telegraph Com- 
pany has filed with the Commission lower 
rates for short haul telephone toll calls. The 
charge is reduced from 10 cents to 5 cents 
for the first five minutes of conversation be- 
tween exchanges within 6 miles, or less, of 
one another. 

The filing of the new schedules followed 
a series of informal conferences by mem- 
bers of the Commission and officials of the 
telephone company. It is intimated, says the 
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Portland Journal, that further adjustments 
of telephone charges may be expected. The 
reductions provided in the new tariffs do not 
affect the Portland territory, but representa- 
tives of the company are now at work on an 
adjustment of toll rates between Portland 
and Milwaukee, and other centers approxi- 
mately distant. 

The reduced rates apply only to station-to- 
station calls and do not affect person-to- 
person calls. Toll rates in the “short haul 
territory” for additional time after the first 
five minutes will remain unchanged. They 
are now established at 5 cents for each sub- 
sequent five minutes. 











PUBLIC UTILITIES FORTNIGHTLY 


Pennsylvania 


Capitalization of Corporate 
Expenditures under Attack 


HE capitalization of expenditures of the 

Philadelphia Rapid Transit Company, 
during the past five years, for litigation and 
controversies with the Philadelphia Electric 
Company, have drawn the fire of Dr. Milo 
R. Maltbie in a report to City Comptroller 
Will B. Hadley following the audit of the 
company’s finances, according to the Phila- 
delphia Bulletin. 

Criticism is made of expenditures in fight- 
ing the Philadelphia Electric Company’s 
plans for the Conowingo power development, 
the general rates of the electric company, 


Armistice in Water War 


N armistice in the water rate war which 
has been waging in the territory servec 
by the Scranton-Spring Brook Water Com- 
pany was in sight early in November, accord- 
ing to newspaper reports. Following a hear- 
ing in court before President Judge William 
S. McLean it was believed that a harmonious 
agreement would be entered into which would 
bring to an end future litigation in the local 
courts and also end the controversy which 
has been carried on through the public press 
over refusal of service to compel payment. 
A proposition was made by the Municipa! 
League that all consumers be notified to pay 


e 


for a futile attempt to obtain the proxies of 
Philadelphia Electric to give control of that 
company, and in conducting an investigation 
into the possibilities of creating Philadelphia 
Rapid Transit Company’s own source of 
electric power. 

It is contended that some of these expen- 
ditures were not even remotely connected 
with the subjects to which they were allocated 
and that where the money was spent for the 
purposes to which it is attributed it is al- 
together wrong to add it to the capital 
account. Dr. Maltbie contends that some 
of the expenditures were for the benefit 
of the Mitten Management and not in be- 
half of the Philadelphia Rapid Transit Com- 
pany. 


e 


their rentals according to the old rates, pend- 
ing the final decision of the Public Service 
Commission. If the Commission decides in 
favor of the water company the consumers 
would be required to pay their bills on the 
rate agreed on, plus the penalty rate. 

The proposition, says the Wilkes-Barre 
Times-Leader, was looked upon with favor 
by Judge McLean, who complimented the 
officers of the Municipal League for this 
stand in the matter. The proposal followed 
an extended argument when an injunction 
proceeding to restrain interference with the 
water company officials in turning off the 
water of consumers in arrears was submitted 
before the president judge. 


Virginia 


Town Officers Believe Prosperity 
Warrants Lower Rates 


O FFICIALS of the town of North Tazewell 
want lower rates than those offered by 
the Tazewell Electric Light & Power Com- 
pany for domestic consumers. They contend 
that the company has been prosperous and 
that electric users pay out of proportion to 
the charges for other consumers. 

An analysis of the annual report to the 
Corporation Commission for 1928, says the 
Bristol Herald-Courier, discloses the fact that 
approximately 30 per cent of the production 
was dispensed for house lighting purposes 
and brought in 67 per cent of the total reve- 
nue. A $15,000 investment made twenty-three 
years ago, it is said, has paid the stockhold- 
ers dividends to the amount of $38,000, pro- 


vided a plant and distribution system which 
shows a book value of $51,000, and a physical 
value claimed to be much higher, and cash 
assets totaling about $100,000. 

The utility, on the other hand, contends 
that they hazarded an investment the future 
of which was uncertain, when no one else was 
willing to undertake the risk attending such 
a venture, and that they have maintained 
rates which were at all times fair and rea- 
sonable. The entire stock of the company 
is locally owned and distributed among a 
large number of holders. Company officials 
assert that they have never resorted to ob- 
jectionable collection practices and have 
promptly responded to trouble calls, so that 
an interruption of service is almost unknown. 
They say that they want only a fair return 
and consider that a scale of rates producing 
such a return has been offered. 
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RE ST. LOUIS PUBLIC SERVICE CO. 353 


MISSOURI PUBLIC SERVICE COMMISSION, 


RE ST. LOUIS PUBLIC SERVICE COMPANY. 
{Case No. 6510.] 


Rates — Street railways — Special rates to regular riders. 

1. A schedule of street railway fares giving a reduction to regular 
and constant riders was approved as fair and likely to increase both 
riding and revenue, p. 354. 

Rates — Street railway — Readiness to serve. 

2. While the “readiness-to-serve” charge cannot be easily applied 
to street railway business, such a factor can be taken into consideration 
by fixing a schedule which gives to the regular and constant rider a 
lower fare than the occasional rider, p. 354. 

Rates — Street railway — Promotional rates. 

3. The Commission approved a rate experiment of a street railway 
attempting to stimulate revenues during off-peak traffic hours by per- 
mitting the users of a 12-ride weekly pass to ride for 5 cents per ride 
during the remainder of the week after exhausting their pass for that 
week and providing for a refund for each ride less than nine of which 
the passholder might fail to avail himself, p. 356. 





Street railways — Decreased patronage. 
Statement that statistics show recent decrease in street railway 
traffic to be confined almost entirely to the off-peak periods, p. 354. 


Rates — Street railways — Prometional rates. 

Statement that the regular street railway rider is as much entitled 
to a lower rate of fare than the occasional rider as the regular and con- 
stant user of water, light, and power is entitled to a lower rate than the 
casual user, p. 355. 


[August 22, 1929.] 


Suspension and investigation by the Commission of proposed 
street railway fares; proposed tariff slightly modified and ap- 
proved. 


By the Commission: On July 1, 1929, the St. Louis Public 
Service Company filed with the Commission a passenger tariff 
or schedule bearing P. S. C. Mo. No. 5 marked to become ef- 
fective August 1, 1929. This schedule contained advances over 
the fares then in effect for the same services. The fare then in 
effect was a straight 8-cent adult fare for one continuous one- 
way ride between any two designated stops within any of the 


established fare zones in the city and county of St. Louis or 
P.U.R.1929F. 23 
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any street railway or co-ordinated bus line of the system with 
certain minor exceptions. The proposed schedule provided for 
a cash fare of 10 cents, and a token fare of 8}? cents when four 
tokens or multiples of four were purchased. In an order issued 
on July 1, 1929, the Commission suspended the proposed sched- 
ule from becoming effective for a period of 120 days from Au- 
gust 1, 1929, in order to enter into an investigation to determine 
the reasonableness and lawfulness of the rates so published. 

[1] The records of the Commission show that the St. Louis 
Public Service Company has received several fare increases in 
the last few years and that during this period the number of 
revenue passengers carried has constantly decreased and is still 
decreasing while operating expenses have not decreased in the 
same ratio as the decrease in revenue passengers. It is impos- 
sible to determine from any information in the possession of the 
Commission or the company whether this steady decrease in the 
number of revenue passengers has been caused principally by 
increases in the fare, or whether it is the natural result of com- 
petitive and substitute service and the increasing use of private 
automobiles. Statistics show that the decrease in riding has 
taken place almost entirely in the off-peak period and that 
the number of revenue passengers carried during the morning 
and evening peak periods is as great or greater than in the year 
during which the largest number of revenue passengers were 
carried on the system. It is to the interest of the company, the 
city, and the car riders to determine what factors have entered 
into the decrease in patronage and the relative importance of 
such factors so that a proper adjustment may be made in the 
schedule to build up riding and revenues. There are no statis- 
ties available from which it may be determined whether a de- 
erease in the existing rate of fare would result in increasing the 
number of revenue passengers and what manner of schedule will 
be more likely to increase riding and revenues. It is the opin- 
ion of the Commission that a schedule of fares giving a reduc- 
tion to regular and constant riders is fair, and likely to increase 
both riding and revenue. 

[2] The street railway system has ceased to be the exclusive 


day, night, and holiday service of all great cities and has now be- 
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come largely a peak and standby service. This is illustrated by 
the increase in riding during the peak morning and evening pe- 
riods and the very great decrease in riding at all other times. 
The vast majority of the citizens of St. Louis still use the street 
car to transport them to and from their work and the surface 
street railway is still the primary mode of transportation for the 
city of St. Louis. It is not just that those who do not regularly 
use the street cars as a means of transportation but to whom the 
street cars furnish a “break down” service in inclement weather 
and at other times should pay the same fare as those who make 
regular use of this transportation. In water, power, and light 
utilities every scientific schedule of rates takes account of the 
load factor and the amount of use of the service. No schedule of 
street railway fares in St. Louis has ever taken account of these 
factors. The regular rider is as much entitled to a lower rate 
of fare than the occasional rider, as the regular and constant 
user of water, light, and power is entitled to a lower rate than 
the casual user. The regular rider is now contributing a larger 
proportionate share of the fixed operating expenses of the street 
railway than the occasional rider. In other utilities it is possible 
to take this into consideration by making a “ready to serve” 
charge. In the nature of things this cannot be easily applied to 
street car fares but it can be taken into consideration by fixing 
a schedule which gives to the regular and constant rider a lower 
fare than the occasional rider. With these facts in mind, the 
Commission, after suspending the schedule mentioned above, en- 
tered into an investigation to determine the practicability of in- 
stituting a schedule which would carry out these principles. On 
its own initiative it called a conference at which representatives 
of the company and of the city of St. Louis conferred with mem- 
bers of the Commission and its technical staff to consider a sched- 
ule of fares which had been designed by an engineer of the Com- 
mission, based upon the theory of rates applicable to power, light, 
and water utilities. After several conferences the city of St. 
Louis and the St. Louis Public Service Company have agreed 
upon a schedule designed to distribute more equitably the cost 
of street car service as between the regular and occasional riders, 
and in general conformity with the scheme suggested by the Com- 
P.U.R.1929E. 
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mission, for a trial period of sixty days. The scheme is as fol- 
lows: 

[3] A weekly commutation ticket good for twelve rides for 
90 cents, all of said rides to be valid for a period of one week be- 
ginning at 3 a. m. Monday morning and ending at 3 a. m. the 
following Monday. The said commutation ticket to be sold at 
least as early as the Saturday prior to the week for which it is 
to be valid and to be on sale for the entire week. 

The said commutation ticket shall be on sale on all street cars 
of the company and at such other places as the company shall 
designate. 

The said commutation ticket shall be good on all city and 
county lines except the first zone of the St. Charles line for which 
the company may charge a flat fare of 10 cents, and the St. 
Charles bus line on which the existing fare shall be retained. 

Not more than one person may ride on a ticket at a time, but 
the said ticket shall be transferable and may be used by bearer. 

If the twelve rides are used the bookholder may ride for 5 
cents a ride during the remainder of the week for which the ticket 
is valid by exhibiting said ticket and paying a 5-cent fare in ad- 
dition. If any holder of a ticket shall ride less than nine times 
in any week he shall be entitled to a refund of 10 cents for 
each ride less than nine which he has failed to use. 

A cash fare of 10 cents in the city and in each of the various 
zones outside of the city of St. Louis for all persons who do not 
have a commutation ticket, sale of Sunday and holiday passes 
good for one day for 25 cents shall be continued. 

The said commutation ticket shall not be good on the limited 
express service from Kirkwood but a straight cash fare of 10 
cents per zone shall apply to said special service, and for said 
special service, a children’s fare of 5 cents shall be charged. In 
all other respects the same rates of fare shall apply to the serv- 
ice from Kirkwood as on other county and city lines. 

Existing transfer regulations and existing fares as to chil- 
dren, except as herein provided, shall remain unchanged. 

It appears from the evidence that in the proposed schedule 
the company intends to sell a nontransferable 40-ride commuta- 
tion ticket, limit sixty days from date of sale, price $4 per 
P.U.R.1929E. 
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ticket, good for one continuous passage over the Creve Coeur car 
line between the intersection of said car line and the Chicago, 
Rock Island & Pacific Railroad tracks, and the loop at Kings- 
land avenue in University City, and also between said intersec- 
tion and the city limits of St. Louis at Page avenue via said 
Creve Coeur line and the Midland line. This ticket is being sold 
now for $3.20. In P. S. C. Mo. No. 2 in which the cash fare 
was 8 cents, two tokens for 15 cents, this ticket was sold for 
$3 for forty times the token fare. In P. S. C. Mo. No. 5 which 
schedule is now under suspension, this ticket was to be sold for 
forty times the token fare of 8}? cents and not forty times the 
cash fare of 10 cents. It was not the intention of the Commission 
in suggesting this new schedule to materially increase the fare 
to persons living within this zone. There is no logical reason to 
make this ticket sell at forty times the cash 10-cent fare when 
in all other schedules such principle has not been followed. We 
are, therefore, of the opinion that this commutation ticket should 
sell for $3.20, the present rate. 

The Commission believes that the principle of the proposed 
schedule of fares is correct and just but we may not have arrived 
at the proper application of the proposed schedule. It is not to 
be expected that a schedule with the proper weight attached to 
all factors can be devised in a laboratory. Experience will un- 
doubtedly show what amendments are necessary to remove any 
inequities and to accomplish the ultimate purpose of increasing 
riding, improving revenues, and at the same time decreasing the 
cost of service to regular patrons. This may at first blush ap- 
pear to be an anomaly. A schedule may be devised to accomplish 
these purposes. It has been the experience in the field of pow- 
er, light, and water utilities that such a schedule does result in 
accomplishing these apparently inconsistent ends, and we believe 
that a schedule embodying these principles can be successfully 
applied to street railway fares. 

It is understood by the city and the company that this is an 
experimental fare for the purpose of obtaining information. It 
is a step in the general investigation instituted by the Commis- 
sion for the purpose of determining a fair rate and it is to be 


hoped that a schedule may be found in this investigation which 
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shall be satisfactory both to the city and the company, and that 
a new era may be instituted in the history of transportation in 
the city of St. Louis in which transportation problems may be 
calmly considered as business problems and solutions found to 
which both the city, on behalf of the citizens, and the company 
may mutually agree. 


Stahl, Chairman, Ing, Hutchison, Porter, and Hull, Commis- 
sioners, concur. 
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STATE EX REL. SPILLMAN 


Vv. 
INTERSTATE POWER COMPANY. 
(No. 26291.] 
(=< Neb, =, <= BW. =) 


Discrimination — Electricity — Antidiscrimination statute. 
1. The production, sale, and distribution of electricity within the 

state of Nebraska is within the purview of § 3432, Comp. St. 1922, 
providing: “Any person, firm or company, association or corporation, 
foreign or domestic, doing business in the state of Nebraska and engaged 
in the production, manufacture, or distribution of any commodity in 
general use, that shall intentionally, for the purpose of destroying the 
business of a competitor in any locality, discriminate between different 
sections. communities, or cities of this state by selling such commodity 
at a lower rate in one section, community, or city, than is charged for 
said commodity by said party in another section, community, or city, 
after making due allowance for the difference, if any, in the grade or 
quality and in the actual cost of transportation from the point of pro- 
duction, if a raw product, or from the point of manufacture, if a man- 
ufactured product, shall be deemed guilty of unfair discrimination, 
which is hereby prohibited and declared unlawful,” p. 359. 

Monopoly and competition — Electricity — Unlawful monopolies. 

2. Any person or corporation who shall monopolize or attempt to 

monopolize or combine or conspire with any other person or persons to 
monopolize any part of trade or commerce in what is commonly known 
as electricity within the state of Nebraska, and also, when engaged in 
business of producing, selling, or distributing the same, shall enter 
into a contract, combination, or conspiracy to, or who shall give direc- 
tion or authority to, do any act for the purpose of driving out of busi- 
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ness any other person engaged therein, or who for such purpose shall 
in the course of such business sell any article or product at less than 
its fair market value or at a less price than it is accustomed to demand 
or receive therefor in any other place, under like conditions, is within 
the prohibitions of §§ 3448, 3449, and 3453, Comp. St. 1922, and such 
acts are in contravention of the public policy established thereby, p. 359. 


Evidence — Monopoly and competition — Electricity. 
3. Evidence examined, and held to justify and support the findings 
and decree of the district court, p. 359. 


(Goss, C. J. and Ross, J., dissent.) 
{July 16, 1929.] 


Headnotes by the Court. 


Surv in equity by one electric company to enjoin another from 
unlawfully combining and conspiring to destroy the former’s 
business ; restraining order of district court affirmed. 

Heard before Goss, C. J., Rose, Dean, Good, Eberly, Thomp- 
son, and Day, JJ. 


Eberly, J.: [1-3] This is a suit in equity to enjoin the de- 
fendants from alleged combining and conspiring to and from un- 
lawfully destroying the business of a competitor, and also from 
combining and conspiring to and actually monopolizing and re- 
straining intrastate commerce in contravention of law and in vio- 
lation of the public policy of this state. Plaintiff’s petition re- 
duced to its briefest terms had for one of its important and imme- 
diate purposes the enjoining of defendants named from putting 
into force a schedule of rates for electrical energy carrying a top 
rate of 6 cents per kilowatt hour in the city of Hartington, Ne- 
braska, which schedule, it was alleged, was adopted and main- 
tained to further and effect the unlawful purposes above recited. 
In opposing this petition the defendants challenged its sufficiency 
as a matter of law, and the truth of its allegations as a matter of 
fact. In a trial to the court evidence offered in behalf of both par- 
ties to the litigation was voluminous. Upon consideration of the 
evidence adduced, the trial court determined that as to the defend- 
ants, Interstate Power Company of Delaware, Interstate Power 
Company of Nebraska, Tri-State Utilities Company, Cedar Light 
& Power Company, the allegations contained in the petition were 


sufficient as a matter of law, and true as a question of fact, and 
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to this general finding added certain special findings consistent 
therewith, and, based thereon, entered an order enjoining the 
proposed schedule of rates, which will be hereafter referred to as 
the “6 cents per kilowatt hour rate.” From this order the de- 
fendants last named above prosecuted an appeal and the matter 
is before this court for a trial de novo. 

We have made a careful examination of the record. Our con- 
clusion is that the defendants, at the time of the institution of 
this action, were not engaging in, or proposing to engage in, 
merely a bona fide effort to meet competition, but that a fair 
preponderance of the evidence adduced in the case sustains the 
conclusion of the trial judge on this question of fact, who found 
to the contrary, and it must be conceded, had the advantage of 
hearing and observing the many witnesses who appeared in per- 
son before him and testified in his presence. 

There is little or no conflict in the evidence as to the essential 
nature and interrelations of the several defendants. They owe 
respectively their existence to the result of a definite plan and 
policy. This plan contemplated the Interstate Power Company 
of Delaware, a Delaware corporation, as a parent or controlling 
organization. Pursuant to this plan the properties and assets 
of the Minnesota Electric Distributing Company, the Tri-State 
Utilities Company, as well as those of other owners, were, in 
effect, merged in and consolidated with the Interstate Power 
Company of Delaware, so that at the time of the institution of 
this suit by the state in the district court, that company owned 
and controlled more than 42 million in assets situated in Iowa, 
Illinois, Wisconsin, Minnesota, North Dakota, South Dakota, 
Nebraska, and Oklahoma. The evidence obtained from defend- 
ant sources discloses that this plan, so far as amalgamation of 
properties of the Tri-State Utilities Company (including later 
the Hartington plant) was concerned, had been substantially ef- 
fected, though possibly not formally completed, on or before May 
1, 1926. The defendant Interstate Power Company of Nebraska, 
organized and existing under the laws of Delaware, was formed 
in 1927 to acquire and operate the properties formerly belonging 


to the Minnesota Electric Distributing Company and the Tri- 
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State Utilities Company in Nebraska. The purchase price of 
the properties thus acquired and placed in the name of Inter- 
state Power Company of Nebraska was exclusively represented 
by all of the stock of the Interstate Power Company of Nebraska, 
none of which was disposed of to the public, but all of which 
passed to, and was, and are owned, held, and controlled by the 
parent company, the Interstate Power Company of Delaware. 
It was the latter company that secured the cancelation and retire- 
ment of all of the “underlying securities” of the Tri-State Utili- 
ties Company and the Minnesota Electric Distributing Company, 
including all stocks and bonds issued by the last two organiza- 
tions, and which organizations thereafter, so far as practical 
purposes were concerned, ceased to exist. 


Horace H. Dodd, commercial manager of the Interstate Power 
Company of Delaware, as well as other affiliated entities, appear- 
ing as a witness in this case in behalf of the defendants, and in 


his testimony referring to that company and its subsidiary com- 
ponents, summarizes the existing situation in the following lan- 
guage: “The Interstate Power Company . . . owns and 
operates certain properties in its own name. . . . Then it 
owns certain of these other companies, the reason being that in 
certain states it is more easy to comply with the local laws by 
having a separate company operating in the state. From an 
operating standpoint as far as the operating organization goes, 
we consider it all one company.” In substance, Mr. Dodd said: 
“We consider the Interstate Power Company of Delaware and 
the Interstate Power Company of Nebraska all as one company. 
In my capacity, as manager, I circulate all over and conduct it 
and operate it in that way.” 

It further appears that the Interstate Power Company of 
Delaware is itself subsidiary to, and is owned and controlled in a 
manner quite similar by, the Utilities Power & Light Corpora- 
tion of Chicago, which operates, owns, and controls similar prop- 
erties in some twelve different states. 

The Cedar Light & Power Company is also a defendant, and 
in its name the business at Hartington, Nebraska, formerly op- 


erated by the Tri-State Utilities Company, the ostensible control 
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of which was taken over by the Interstate Power Company of 
Nebraska, purports to be carried on. The Cedar Light & Power 
Company was organized after the Hartington Electric Light 
Company had been granted a franchise by the city of Hartington. 
It was known at that time there would be competition to be met 
at this point. It appears that the articles of incorporation of 
the Cedar Light & Power Company were drawn up and executed 
in the law office of Matthews & Koegel of Chicago, who are now 
and were then attorneys for the Utilities Power & Light Com- 
pany of Chicago, the ultimate control, and are and were then 
attorneys for all subsidiaries thereto at that time, including the 
Interstate Power Company of Delaware and the Interstate Power 
Company of Nebraska. The incorporators executing these arti- 
cles were Francis E. Matthews of the last-named firm of attor- 
neys, J. N. Canavan, vice-president of the Utilities Power & 
Light Company of Chicago, also vice-president of the Interstate 
Power Company of Delaware, and also vice-president of the In- 
terstate Power Company of Nebraska, and later president of the 
Cedar Light & Power Company. The third incorporator was J. 
W. Perkins “who works in the law office of Matthews & Koegel.” 
The directors of this corporation were J. N. Canavan, J. W. 
Perkins, already mentioned, and C. C. Summers, who was the 
managing officer of the business at Hartington under the Tri- 
State Utilities Company regime, as well as its successor, and F. 
E. Laramore. It appears that F. E. Laramore is connected with 
the Utilities Power & Light Company of Chicago, though the 
exact nature of the relation does not definitely appear in the 
evidence before us. 

The officers of the Cedar Light & Power Company were J. N. 
Canavan, president; C. C. Summers, vice-president; O. E. Koe- 
gel, vice-president; W. A. Horner, secretary of the Utilities Pow- 
er & Light Company; J. L. Cross, auditor of the Utilities Power 
& Light Company; J. Neill Richards, assistant auditor of the 
Interstate Power Company of Delaware. In this connection it 
is to be noted that C. C. Summers was the person who had been 
in personal charge of the business at Hartington, and that O. 
E. Koegel, who appears as vice-president, was an attorney at law 
and attorney in the firm of Matthews & Koegel, already men- 
P.U.R.1929E. 
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tioned, and that J. N. Canavan was not only president but also 
treasurer of the new corporation. 

It fairly appears that not a dollar of money was ever paid in 
or any property whatsoever turned over to the Cedar Light & 
Power Company by any of the persons above named. It further 
appears from the evidence that this corporation purchased on 
February 21, 1927, ostensibly from the Tri-State Utilities Com- 
pany, “certain real property, electrical distribution system, and 
franchises pertaining to the same, situated in the city of Hart- 
ington, Cedar county, Nebraska, and paid therefor $65,000 by 
the execution and delivery of its promissory note dated Febrn- 
ary 21, 1927, for $65,000 due in thirty days.” 

The undisputed evidence is that the physical properties thus 
“purchased” were substantially all that the Cedar Light & Pow- 
er Company owned or possessed, and that at this time did not 
exceed in value the sum of $25,000, reproduction value, less de- 
preciation, being but $20,346; that, after “purchase” thus made, 
this corporation made immediately an application to the Nebras 
ka Railway Commission for authority to issue a total of $65,000 
in stock, with the express stipulation attached that this stock was 
not to be sold or disposed of to the public, but was to be deliv- 
ered to, and be the property of, the Interstate Power Company 
of Delaware. Subsequently, this application was amended so as 
to restrict the issue of stock to the sum of $25,000, but the an- 
nounced plan was in no other manner changed. 

It is admitted in the evidence on behalf of the defendants that 
the Cedar Light & Power Company is in fact, and was, from the 
time of its organization, as well as at the time of the trial in the 
district court, controlled and operated through, by, and under the 
supervision of the officials of the Interstate Power Company of 
Delaware in promotion of the latter’s policies and for the latter’s 
benefits. 

No other conclusion is possible than, in a business sense, the 
interest, and even the actual controlling factors, of the defend- 
ants, the Interstate Power Company of Delaware, the Interstate 
Power Company of Nebraska, and the Cedar Light & Power 
Company, are identical. Operatively, these corporations are con- 
trolled by unity of interest and of management. Considering the 
P.U.R.1929F. 
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nature of the business transacted, as an entirety, and the manner 
it is carried on, as reflected by the record, these several related 
corporations appear to function as members of a single body dom- 
inated by, and for the exclusive advantage of, a single controlling 
will. 

To summarize the events disclosed by the records before us 
that precede this litigation, it may be said that among the towns 
served by the Tri-State Utilities Company, hereafter referred to 
in Nebraska, was the city of Hartington, where this organiza- 
tion had acquired a franchise. There it owned and operated a 
distributing plant from which it furnished electrical current to 
its patrons. The charges exacted by it, as well as its predecessors, 
were governed by a prescribed “sliding scale.” Under this scale 
the “top,” which may fairly be taken as a basis of comparison 
with all sliding scales hereinafter referred to, was 18 cents per 
kilowatt hour. These charges the patrons of Hartington deemed 
excessive. After fruitless negotiations with agencies in immediate 
control and operation of their electric plant, and with the repre- 
sentatives of the Interstate Power Company of Delaware, the 
parent and controlling organization, the city of Hartington, Ne- 
braska, in an endeavor to secure relief from what was deemed ex- 
orbitant charges induced the promoters of the proposed Harting- 
ton Electric Light Company, doing business as the “Western 
States Public Utilities Company,” to submit a proposition to fur- 
nish electrical energy to that city in the form of contract at the 
“top rate of 9 cents per kilowatt hour.” This proposition, in 
turn, was by the mayor and council of that city submitted to 
the electors thereof, and by them accepted at an election held for 
that purpose. 

As a result of the agitation on this subject preceding the elec- 
tion, the rates were changed by the “control” of the Interstate 
Power Company before the granting of a franchise to the Hart- 
ington Electric Light Company from 18 cents per kilowatt hour 
to a top rate of 14 cents per kilowatt hour. 

The Hartington Electric Light Company, however, thereafter 
erected a plant, and prior to the commencement of this lawsuit 
actually engaged in the business of furnishing electric current to 


its customers, pursuant to a schedule of rates in which the top 
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rate was 9 cents per kilowatt hour, and which was in accord with 
the written proposition which had been submitted to and accept- 
ed by the electors of the city of Hartington. Thereupon, the 
Cedar Light & Power Company was organized in the manner 
hereinbefore set out, and the defendants under the label of the 
Cedar Light & Power Company again attempted to reduce their 
rates to a sliding scale, the top rate of which was 6 cents per 
kilowatt hour. 

At this point the state of Nebraska intervened by the insti- 
tution of the present action. A careful perusal of the record in 
this case fairly discloses that it was the settled and controlling 
policy of the defendants, referring thereby to the control of the 
affiliated organizations already mentioned, to preserve the monop- 
oly that it enjoyed at Hartington prior to the appearance of the 
Hartington Electric Light Company at all costs, and that all 
steps taken by them thereafter had this end in view. 

In advancing this purpose it carried on an energetic campaign 
before the municipal electorate of Hartington in the newspapers 
and elsewhere to obtain a denial of the right of the Hartington 
Electric Light Company to enter this field. The circumstances 
surrounding the reduction of the rates from 18 cents to 14 cents 
per kilowatt hour are such that it may well be inferred that this 
reduction was made to aid in securing the exclusion of all com- 
petitors from the Hartington field. These efforts were carried 
even to the extent of adopting a policy of intimidation, diplo- 
matic, it is true, but no less effective, forcible, and efficient in 
accomplishing the desired object. 

Among the evidence sustaining these conclusions may be noted 
that Mr. Horace H. Dodd, who, in the transaction now referred 
to, represented the “control” of all of the affiliated defendants, 
and acting for and in their behalf, and whose authority in the 
premises is unquestioned in the record before us, in an admitted 
endeavor to prevent the Hartington Electric Light Company be- 
coming a competitor in that city, called on Mr. Heber Hord, the 
head of the interests represented by the Hartington Electric Light 
Company, after the proposition made in its behalf had been ap- 
proved and accepted by the electors of Hartington, but before 


the construction of the new plant had been commenced and be- 
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fore the old organization had lost a dollar’s worth of business. 
Of the conversation which took place at the time, Mr. Dodd, a 
witness for defendants, on direct examination, says in part: “I 
called him (Mr. Hord) up and made an appointment and went 
down there (Central City, Nebraska) and Mr. Hord received me 
very cordially. I assured him I had come in a friendly spirit. 

I showed him (Mr. Hord) a map of our territory (which, 
at the very least, covered parts of Nebraska, Iowa, Illinois, Wis- 
consin, Minnesota, North Dakota, South Dakota, and Oklahoma, 
and represented the situation and location of the clear assets ag- 
gregating forty-two million dollars), told him of our banking 
connections, and asked him to write to these banks and ascer- 
tain how we ranked in the utility business, discussed the elec- 
tric business in general, and Hartington in particular, as to its 
being a natural monopoly, I told him that we naturally felt that, 
having made this investment here in good faith, we were enti- 
tled to the business; that we expected to hold it, and put up as 
good a scrap as we could to hold it; that, if necessary, we would 
reduce the rates to whatever was necessary in order to hold the 
business.” 

Of course, in this evidence Horace H. Dodd is merely telling 
us, largely in the form of conclusions, the substance of his con- 
versation with Mr. Hord. What the nature of the language was 
that he used, the force and effect which he employed, and the im- 
pression he created, and intended to create, may fairly be in- 
ferred from his own testimony, as he further says: “We visited 
perhaps for forty-five minutes. Just as I left, Mr. Hord says: 
‘Well, I will tell you this much, that I will not go into any of 
your other towns. But, being at Hartington, they have gone so 
far there that I don’t want to decide myself without talking to 
my associate.’ ” 

As a conclusion from the record, bearing in mind the sanctions 
of the Nebraska statute directed against those “engaged in the 
production, manufacture, or distribution of any commodity in 
general use that shall intentionally, for the purpose of destroying 
the business of a competitor in any locality, discriminate between 
different sections, communities, or cities of this state by selling 


such commodity at a lower rate in one section, community, or 
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city, than is charged for said commodity by said party in another 
section, community, or city, after making due allowance for the 
difference, if any, in the grade or quality and in the actual cost 
of transportation from the point of production, if a raw product, 
or from the point of manufacture, if a manufactured product,” 
it is fairly established that the defendant organizations, each a 
separate corporate entity, were designed and intended by the 
“control,” so far as effects produced were concerned, to secure 
the identical results which the public policy evidenced by the 
statute quoted prohibited. For it appears without dispute that 
of all thus exclusively owned and operated by an “identical con- 
trol,” one entity establishes a 6-cent rate at Hartington and the 
others give directions authorizing or maintaining elsewhere in 
Nebraska, under like situation, rates exceeding the Hartington 
rate by 100 percent. In short, by multiplicity of corporate forms 
under a single “control” the commands of the statute were to be 
circumvented and the public policies established thereby were to 
be defeated. It fairly appears from the record as an entirety, 
what certain testimony establishes as an admission on part of 
the agents of the “control” then engaged in the transaction of its 
business, that the “6-cent rate was a fighting rate,” and “that the 
Cedar Light & Power Company was a fighting company” or- 
ganized for that purpose “and to get around the damned Ne- 
braska antidiscrimination statutes.” 

The first act of this new corporation, the Cedar Light & Pow- 
er Company, after the business incident to this organization had 
been completed, was to secure the acceptance of its name in place 
of the name of its predecessor as subscriber to an advertisement 
then running in the local press at Hartington, which proclaimed 
to the local electorate the fact that there was to be established in 
Hartington a new sliding scale of electric rate with a 6-cent per 
kilowatt hour “at the top.” The intended effect of this move as 
plainly disclosed by what may be said to be the controlling evi- 
dence in the record, in view of the determination made by the 
district judge, was the absolute destruction of the Hartington 
Electric Light Company. 

It is unquestionably true that the business of electric light and 


power generation and distribution, as now carried on, is one. 
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governed by the “economic law of increasing returns.” In short, 
its very inherent nature invites monopoly. That fact is fully 
admitted by defendants’ “control,” and their witnesses frankly 
admit that the business they carry on, by its very inherent nature, 
is regarded as possessing the characteristics of a natural monop- 
oly. There is no serious conflict in the evidence that the an- 
nual consumption of electrical energy of all kinds at Hartington 
was, and is, approximately 600,000 kilowatt hours. Evidence 
in the record justifies the conclusion that on the basis of furnish- 
ing 100 per cent of this amount at 9 cents per kilowatt hour de- 
ducting for operating expenses and fixed charges at 6 per cent 
and deducting for an annual depreciation of 5 per cent, which 
are the amounts as fixed by the plaintiff's experts, would show 
a profit of $8,535.52. The same amount of current furnished 
under the terms of a 6-cent top rate schedule, making similar de- 
ductions, would result in an unavoidable loss of $4,104 annually. 
It follows, in effect, that the difference to the consumers between 
the 6-cent rate and the 9-cent rate is $12,557.60 in favor of the 
6-cent rate. True, under the terms of the 9-cent rate, on the 
basis of the contract with the Hartington Electric Light Com- 
pany, $8,535.52 would be credited on the purchase price of the 
plant, as was stipulated by the contract and ordinance adopted 
pursuant thereto. But under the 6-cent rate upon the basis stat- 
ed, it would not only be impossible to secure this credit or real- 
ize this profit, but there would be an unavoidable net loss of 
$4,104. However, the effect of the law of increasing returns 
is not to be forgotten. Under this, when that business is divided 
between two competitors, as the amount of business to each de- 
ereases, the loss suffered under the 6-cent rate would decidedly 
increase. This conclusion is more than borne out by the esti- 
mate furnished by the engineers of the “control” which appears 
in the record in the form of analysis of the proposition made by 
the Western States Public Utilities Company to Hartington, Ne- 
braska, on the basis of the generation and distribution of 250,000 
kilowatt hours annually, and that discloses that there would be 
an annual deficit resulting at $15,630. Competent evidence also 
tends to establish that the cost to the “control” of generating the 


electrical energy for use at Hartington at the time of the insti- 
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tution of the state’s action was, as near as could be ascertained, 
not less than 2.45 cents per kilowatt hour wholesale, and in view 
of the division of business at that place, following the commence- 
ment of business by the Hartington Electric Light Company, re- 
sults in an actual loss to the Cedar Light & Power Company. 
In fact, there can be no question but what the 6-cent rate, with 
the business divided as it now exists in the city of Hartington, 
not only eliminates from consideration the provisions of the con- 
tract made by the city of Hartington relative to the acquirement 
by it of the plant erected by the Hartington Electric Light Com- 
pany, but is inadequate and noncompensatory to such a degree 
that renders permanent competition on this basis wholly impos- 
sible and the ultimate destruction of the Hartington Electric 
Light Company unavoidable. 

A careful consideration of this phase of the evidence in the 
record impresses the mind with the truth of the conclusion that 
the “control” who directed the installation of the 6-cent rate 
must be taken to have intended the natural consequences of their 
act. On this basis the conclusion is also inevitable that the Cedar 
Light & Power Company was dedicated when brought into being 
by those responsible for its existence to the work of the restora- 
tion and preservation of the monopoly which had previously 
existed at Hartington in the field of business in which it was 
destined to engage. This necessarily entails the destruction of 
competition and ruination of its competitor. This conclusion is 
not only consistent with the measures it is actually sought to 
carry out but with the motive which its “control” undisputably 
expressed. There is no escape from the conclusion that what 
was done by it and its agents and the several corporate entities 
thus controlled in furtherance of its plan and purpose was done 
intentionally for the purpose of destroying the business of the 
Hartington Electric Light Company, in a manner inhibited by 
the terms of the Nebraska statutes and violative of the public 
policy of the state; that, so far as the question of fact is con- 
cerned the conclusion upon which the decree of the district court 
in this case rests not only finds ample support in the record but 
is the conclusion which the record as an entirety necessitates 


this reviewing court to adopt. 
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We do not overlook the contention of defendants that the es- 
tablishment of the 6-cent per kilowatt hour rate was insufficient 
to hold the patronage at Hartington, a result which, it is assert- 
ed, evidences the fact that this rate from a competitive stand- 
point is not too low. We cannot agree to this, for the period of 
time involved is too brief. As demonstrated elsewhere, the sub- 
stantial difference between the 6-cent rate and the 9-cent rate is 
manifest. That the citizens of Hartington would continue for 
a substantial period of time to pay 9 cents when the same “prod- 
uct” or “commodity” was procurable at 6 cents is not in accord 
with the common experience of more than two centuries of com- 
petition. Besides, this temporary result evidently involves fac- 
tors other than that now before the court for investigation. 

Good business character and reputation are valuable elements 
in the good-will of any business. It is conceivably that the con- 
duct of a business institution at a certain place, dealing in a cer- 
tain commodity, might be characterized by such lack of “business 
morals” or “business morality,” evidence such “depravity,” in 
the commercial sense of that term, as to practically exclude it 
from securing customers irrespective of the values it may offer 
in the way of service of merchandise. Bad business character 
and bad business reputation are not ordinarily appealing elements 
to prospective customers, and certainly not to the conscience of 
a court of equity; at least, not to the extent that the results of 
bad business character and bad business reputation and bad busi- 
ness standing may be made the basis of favorable consideration in 
tribunals administering equity. 

However, in the instant case, the contention, it would seem, 
is fully answered by the fact that, as heretofore shown, the 6-cent 
per kilowatt hour rate was, as a matter of fact, adopted with 
the express purpose of destroying the business of the Hartington 
Electric Light Company, and under it the defendants with this 
intent were selling electricity or electrical energy at a noncom- 
pensatory rate, and cheaper in that locality than was charged for 
the same to patrons elsewhere, who were similarly situated. 

But this feature of the case is met by the defendant with the 
further contention that electricity or electrical energy as supplied 


by them, as well as their competitors at Hartington, is not a “com- 
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modity,” nor “a raw product,” nor “any article” or “product,” 
as these terms are employed in the provisions of the laws of Ne- 
braska on which the state relies in this case. That, in truth, and 
in fact, they are engaged in furnishing a “service” affected with 
a public interest, and are probably subject to the regulations of 
the Nebraska State Railway Commission only, and that the busi- 
ness thus carried on by them is not within the purview of §§ 
3432, 3448, 3449, 3453, Comp. St. 1922, of the state of Nebras- 
ka, nor are the principles of the common law upon which the state 
relies applicable to the situation. It must be conceded, however, 
that the Nebraska State Railway Commission is vested with no 
regulatory powers over rates for electricity in cities of the class to 
which Hartington belongs. It may be observed that, properly 
construed, “in general use” as used in § 3432, Comp. St. 1922, 
relates to the date of the offense, and not to the date of the pas- 
sage of the act defining the same. Thus, radios were unknown in 
1907, but it could hardly be contended now that dealers in radios 
are not strictly within the purview of the act. If we accept in 
part defendants’ treatment of the terms “raw product” and 
“manufactured products” as mutually exclusive terms, but to- 
gether embracing all to which the term “products” is applicable, 
we cannot agree with the definitions they propose, nor with the 
contention that the term “products” is inapplicable to electricity. 
“Product” is defined by authoritative lexicographers as “a thing 
produced by nature or the natural processes; that which is pro- 
duced by an action, operation, or work ; a production ; the results; 
that which results from operation of a cause, consequence, or 
effect.” So, too, the word “commodity” has been defined, “a 
thing of commodity; a thing of use or advantage to mankind; 
especially useful products; material advantages, elements of 
wealth ;” also “a kind of thing produced for use or sale; an 
article of commerce, an object of trade; especially goods, mer- 
chandise, wares, products; anything that one trades or deals in.” 
Indeed, a distinguished economist has defined it: “a commodity 
is any portion of wealth.” Thus, in the language of everyday 
life and in the strictly commercial sense of the term, “electricity” 
is “produced,” “stored,” “measured,” “bought and sold.” It is 


moved or transported from place to place in containers or by 
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cable. It is something that one trades or deals in. We buy it 
and pay for it and determine the amount of our purchases by 
definite and well-understood “standard.” Brought into being as 
a product, it exists in modern life as a commodity. The conclu- 
sion is that, as a matter of strict definition, “electricity” in the 
commercial sense of the term is not only included within the 
literal terms of the statutes on which the state relies, but is 
plainly within the reason and spirit of the enactments, and that 
the principles of the common law are not without application to 
the situation before us. 20 C. J. 305; Curtis, Laws of Elec- 
tricity, p. 6, § 3; Terrace Water Co. v. San Antonio Light & P. 
Co. 1 Cal. App. 511, 82 Pac. 562; Seaton Mountain E. L. Heat 
& Power Co. v. Idaho Springs Inv. Co. 49 Colo. 122, 111 Pace. 
834; People ex rel. Brush Electric Mfg. Co. v. Wemple, 129 N. 
Y. 548, 29 N. E. 808; Beggs v. Edison Electric Illum. Co. 
96 Ala. 295, 11 So. 381; Mill Creek Coal & Coke Co. v. Public 
Service Commission, 84 W. Va. 662, P.U.R.1920A, 704, 100 
S. E. 557; Scranton Electric Light & Heat Co. v. Scranton 
Iilum. Heat & Power Co. 122 Pa. St. 154, 15 Atl. 446; San 
Antonio Gas Co. v. State, 22 Tex. Civ. App. 118, 54 S. W. 289; 
People v. Epstean, 102 Mise. 476, 170 N. Y. Supp. 68; Hether- 
ington v. Camp Bird Mining, Leasing & Power Co. 70 Colo. 531, 
202 Pac. 1087. 
tecurring again to the findings of fact heretofore made as to 
the interrelations of the defendant corporations, the purpose and 
object of their organization, the use of their respective corporate 
entities by their common control as devices by and through which 
the requirements of the laws of Nebraska applicable to the sub- 
ject-matter in this action would be circumscribed and thwarted 
and the public policy established thereby be defeated, the reason- 
ing and principles announced by Rose, J., in Enos v. Hanff, 95 
Neb. 184, 187, 145 N. W. 244, appear applicable to the matters 
presented for determination, viz., 
“In a business sense the interests of the controlling factors in 
both corporations are identical. Where the financial interests 
are thus united, the court, in furtherance of a public 


galley established by the legislature, will look beyond the legal 
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entity of a corporation to the relations of the individuals behind 
it, and enforce the law according to its terms.” 

See United States v. Reading Co. 253 U. S. 26, 64 L. ed. 760, 
40 Sup. Ct. Rep. 425; Lee Line Steamers v. Memphis H. & R. 
Packet Co. 277 Fed. 5; United States v. United States Steel 
Corp. 251 U.S. 417, 64 L. ed. 343, 40 Sup. Ct. Rep. 293 ; United 
States v. Union P. R. Co. 226 U. S. 61, 57 L. ed. 124, 33 Sup. 
Ct. Rep. 53; Missouri v. Standard Oil Co. 218 Mo. 1, 116 S. W. 
902, affirmed Standard Oil Co. v. Missouri ex rel. Hadley, 224 
U.S. 270, 56 L. ed. 760, 32 Sup. Ct. Rep. 406; State v. National 
Cash Register Co. 13 Ohio Cir. Ct. Rep. (n. s.) 73; Cooke v. 
People, 231 Ill. 9, 82 N. E. 863; Hunter v. Baker Motor Vehicle 
Co. 225 Fed. 1006; Yazoo & M. V. R. Co. v. Searles, 85 Miss. 
520, 37 So. 939; National Lead Co. v. Grote Paint Store Co. 80 
Mo. App. 247; Northern Securities Co. v. United States, 193 
U. S. 197, 48 L. ed. 679, 24 Sup. Ct. Rep. 436; Standard Oil 
Co. v. State, 117 Tenn. 618, 100 S. W. 705; McCaskill Co. v. 
United States, 216 U. S. 504, 54 L. ed. 590, 30 Sup. Ct. Rep. 
386. 

Upon reargument of this cause, certain questions were sub- 
mitted by this court relative to whether §§ 5, 6, and 7, art. XV, 
Constitution of Nebraska, 1920, were selfexecuting and applica- 
ble to the situation presented in the instant case; whether the 
words of the Constitution, “use of the water of every natural 
stream within the state” and “use of the waters of the state for 
power purposes,” in connection with the dedication thereof “to 
the people of the state,” and also in connection with the limitation 
therein expressed that the same shall constitute “a public use,” 
and “shall never be alienated,” were effective to create a “public 
charity,” and to embrace within their scope electrical current or 
electrical energy generated by use of such waters, and the legal 
effect of the dedication thus made. Kirk v. State Board of Ir- 
rigation, 90 Neb. 627, 134 N. W. 167; Hudson County Water 
Co. v. McCarter, 209 U. S. 349, 52 L. ed. 828, 28 Sup. Ct. Rep. 
529; West v. Kansas Nat. Gas Co. 221 U. S. 229, 55 L, ed. 716, 
31 Sup. Ct. Rep. 564. 

However, while the record discloses that undisputed evidence 
establishes that the “control of the defendants” through the 
P.U.R.1929E. 
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agency of its constituent members has caused a series of written 
contracts and assignments thereof to be made relative to elec- 
tricity generated by use of the Niobrara river water power com- 
mencing November 21, 1926, the first of which bearing that date 
being between the Northern Nebraska Power Company and the 
Interstate Power Company of Delaware, and the series ending 
with a contract in writing between the Interstate Power Com- 
pany of Nebraska and the Cedar Light & Power Company, under 
date of February 24, 1927, by the terms of which the latter is to 
receive from the former at a substation maintained and operated 
by the Interstate Power Company of Nebraska at or near Hart- 
ington, Nebraska, electrical energy or electrical current generated 
by the hydroelectric plant of the Northern Nebraska Power Com- 
pany at 1 cent per kilowatt hour, the record fails to disclose 
whether the date of the appropriation of the waters of the Nio- 
brara, as required by statute, which must constitute the founda- 
tion rights of the Northern Nebraska Power Company, was made 
prior or subsequent to the adoption of the constitutional provi- 
sions referred to. We also find no evidence disclosing that trans- 
mission of electricity under the terms of the contract last referred 
to had actually been commenced at the date of the institution of 
this action by the state, or, in fact, at the time of the trial thereof 
in the district court. 

It further appears, however, that the price per kilowatt hour as 
fixed by the contracts between the Interstate Power Company of 
Delaware, the Interstate Power Company of Nebraska, and the 
Cedar Light & Power Company, due to their interrelation, would 
be without any controlling significance in determining the pro- 
priety of the rate of 6 cents per kilowatt hour fixed by the Cedar 
Light & Power Company at Hartington, which is in controversy 
in this action. United Fuel & Gas Co. v. Kentucky R. Commis- 
sion, — U. 8S. —, 73 L. ed. —, P.U.R.1929A, 433, 49 Sup. Ct. 
Rep. 150. 

The questions suggested by the court as to the effect of the 
constitutional dedication referred to therein are, therefore, not 
decided but expressly reserved for future consideration of this 
tribunal. 


In view of the principles of law heretofore discussed and the 
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findings of fact as herein determined, it appears that the decree 
of the district court entered in this case is right, and its findings 
and orders made herein are in all things approved and affirmed. 


Goss, C. J., dissenting: With regret I record myself as un- 
able to assent to the views of the majority on some of the matters 
actually decided in the opinion. This is a suit in equity. Re- 
duced to its briefest terms, it has for its purpose the enjoining 
of Cedar Light & Power Company from keeping in force in the 
city of Hartington a top rate of 6 cents per kilowatt hour for 
electric energy. It was alleged that the defendants conspired to 
practice unlawful discrimination in rates for the purpose of 
destroying the business of a competitor (Hartington Electric 
Light Company, a new company, recently granted a local fran- 
chise) in violation of § 3432, Comp. St. 1922; conspired to re- 
strain trade and commerce in violation of § 3448; conspired to 
monopolize commerce in violation of § 3449; and conspired to 
market electric energy in Hartington at less than market value 
and at less price than in other towns in Nebraska, under like con- 
ditions, for the purpose of driving a competitor out of business, 
in violation of § 3453. The competitor, named above, had in 
effect a top rate of 9 cents. That rate was fixed by its franchise, 
but the franchise provides that all net earnings shall be set aside 
to provide a fund to pay for the cost of the plant and 6 per cent 
interest thereon. When such items are paid the title to the plant 
and system is to pass to the city. 

In 1908, § 3432 was held by this court to be constitutional, 
but the opinion stressed the legislative preservation of the rights 
of a defendant by saying that a violation must be predicated upon 
proofs that it was “for the purpose of destroying the business of a 
competitor.” State v. Drayton, 82 Neb. 254, 117 N. W. 768. 
Had the act failed to state the “purpose as an element of the 
offense,” it would have infringed the Fourteenth Amendment of 
the Federal Constitution. Fairmont Creamery Co. v. Minnesota, 
274 U. S. 1, 71 L. ed. 893, 47 Sup. Ct. Rep. 506. So into the 
law must be read the individual right to meet competition. 


But to my mind the proofs have utterly failed to show that a 


cause of action for injunction existed at the time the suit was 
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commenced or at the time of the trial. There was no satisfying 
evidence that the 6-cent rate of the defendant was lower than the 
9-cent rate of the competitor with the lure of municipal owner- 
ship thrown in to absorb the difference. The proof of the pud- 
ding is in the consumption thereof. The most practical test was 
shown by the evidence which indicated that, at the time of the 
trial, the bulk of the customers had left the old company and had 
gone to the new. At Bloomfield, another point where the same 
conditions existed, the new company had secured about 97 per 
cent of the customers of the old company. These persuasive 
evidences and tests, rather than conclusions based on prophetic 
conjecture, should be taken as authoritative. They show that the 
new company had not been injured by the rate and that the in- 
junction had no basis but prophecy. It cannot be truly said that 
a competitor has been stifled or driven out of business or injured 
by a competitive rate, when the evidence shows that competitor 
to be thriving on the competition. While other matters are 
argued in the opinion, this matter of the difference in rates is the 
crux of the opinion, as indicated by the second paragraph of the 
syllabus. That is what all parties, including the trial court, 
thought was the suit they were trying in the district court. I do 
not object to the first paragraph of the syllabus, to the effect that 
electric energy is a commodity and comes within the purview of 
§ 3432. 

The majority opinion in effect puts the old company out of 
business at Hartington. It leaves the field to the new. If the 
new company works out, as the majority seem to think it will, 
then the consumers of electric energy at Hartington will be well 
served and at the same time their municipality will ultimately 
acquire the plant as a municipal asset. If it should fail to meet 
its advertised ends, they will be in the hands of a single company. 
As a court of equity, I think we should provide against such a 
contingency rather than to aid it needlessly. My opinion is that 
we should have reversed the judgment of the district court be- 
cause the evidence did not warrant an injunction, and should 
have provided that, if at any time the facts warranted it, our 


judgment should not prevent the state, or others injuriously af- 
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fected by the rates, from bringing another suit on account there- 
of. This would protect the consumers at Hartington and would 
protect the property rights of the defendants. 


Rose, J., dissents on the grounds stated by the Chief Justice. 





WISCONSIN RAILROAD COMMISSION, 


RE CITY OF MILWAUKEE. 
[U-3457.] 


Rates — Validity of rate contract — Comparison — Municipality. 

1. A contract between a city and a village regulating rates for 
water service was held to be valid where it was almost identical in 
form with another water rate contract between the same city and 
another village which had already been sustained by the courts, p. 379. 

Rates — Commission jurisdiction — Contracts exempt by lar. 

2. The Commission cannot use the powers conferred upon it by 
utility law to alter contracts which the legislature intended to continue 
free from the effects of that legislation, and a change in the rates fixed 
by such a contract would constitute such an alteration, p. 380. 


[August 22, 1929.] 


Appiication by a city to increase water rates; formal order 
of Commission granting increase amended and modified. 


By the Commission: On December 9, 1926, the Commission 
by a formal order, P.U.R.1927B, 229, fixed the water rates to be 
collected by the city of Milwaukee as a water utility. This order 
was made after a schedule of proposed rates had been filed by the 
city of Milwaukee and a hearing had been held with respect to 
such schedule. Among other rates the order fixed the rate to be 
collected by the city for water furnished for any purpose beyond 
the limits of the city of Milwaukee. The order provided: 

“For water furnished for any purpose beyond the city limits 
there shall be a uniform charge of 10 cents per 100 cubic feet, 
equal to 134 cents per thousand gallons.” 

The above quoted portion of the order of December 9, 1926, 


supra, is the only part of that order which is pertinent to this 
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discussion and the only part of the order which bears upon the 
problem now before the Commission. 

After the entry of the order of December 9, 1926, supra, the 
village of Shorewood commenced an action in the circuit court 
of Dane county to review the order of the Commission. A sum- 
mons and complaint in that action were filed on May 28, 1927. 
The complaint set forth in substance that the order of the Com- 
mission was made without jurisdiction, and was, therefore, void. 
This contention was based on the fact that the city of Milwaukee 
and the village of Shorewood had a certain contract which will be 
hereinafter more definitely described, which fixed the rates to be 
charged by the city of Milwaukee for water delivered to the vil- 
lage of Shorewood, and that this contract was specifically val- 
idated and saved by the provisions of the utility law, and that, 
therefore, the Commission had no jurisdiction to vary the terms 
of that contract by prescribing rates other than the rates fixed 
in the contract. The Commission demurred to the complaint, 
and after the argument on demurrer the circuit court, on March 
6, 1929, ordered that the entire matter be referred back to the 
Commission for further consideration, on condition that the 
plaintiff, the village of Shorewood, would file an application for 
rehearing before the Commission within ten days from that date. 
On March 9, 1929, the village of Shorewood filed its petition for 
rehearing before the Commission, and hearing was held on April 


1, 1929, at which the following parties appeared : 

City of Milwaukee, by Clifton Williams, Special Assistant 
City Attorney; Village of Shorewood, by C. E. Hammersley, 
Village Attorney; village of Whitefish Bay, by George Gabel, 
Village Attorney. 


[t appears that on May 8, 1905, the city of Milwaukee and 
the village of East Milwaukee, which is now the village of Shore- 
wood, entered into a written contract, under the terms of which 
the city of Milwaukee agreed to furnish the village of Shorewood 
with water at a specified rate of 6 cents for 100 cubic feet. The 
Commission’s order of December 9, 1926, supra, in effect set 
aside this contract by prescribing the new rate of 10 cents for 
100 cubic feet. The question is now raised whether or not this 


contract is a valid contract, binding upon the parties at the 
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present time, or whether such contract was abrogated by the pas- 
sage of the public utility law of 1907. It appears to the Com- 
mission that if it is held that the contract was valid, then the 
order of December 9, 1926, supra, was made without jurisdiction 
and is void in so far as it attempted to prescribe a new rate to be 
collected from parties with whom the city of Milwaukee had a 
contract entered into prior to April 1, 1907. 

The city of Milwaukee contends, in substance, that the passage 
of the public utility law under which the city of Milwaukee be- 
came a public utility, abrogated all existing contracts for service, 
and that the contract rate became the established rate under the 
utility law, and that the city of Milwaukee, having heretofore 
filed new rate schedules with the Railroad Commission and com- 
plied with the utilities law with respect to such filing, and an 
order authorizing such rates having been made by such Commis- 
sion, may legally collect the rates fixed by that order from the 
village of Shorewood and from other parties similarly situated. 

Two questions are presented in this connection. First, was the 
contract above referred to, and others similar thereto, valid when 
made, and does it continue as a valid contract? Second, if the 
first question is answered affirmatively, may the Commission by 
order amend the contract by prescribing rates other than the rates 
specified in the contract ? 

Briefs have been filed on behalf of the city of Milwaukee and 
the village of Shorewood, and in reaching the conclusions set 
forth in this order, the Commission has given full consideration 
to the contentions made by the respective parties. 

{1] The first question must be answered in the affirmative 
inasmuch as the validity of the contracts was passed on directly 
and their validity sustained in the cases of Shorewood v. Mil- 
waukee (1923) 180 Wis. 519, 193 N. W. 362, and West Allis 
v. Milwaukee (1923) 180 Wis. 512, 193 N. W. 360. The con- 
tracts in both cases were almost identical in form. In these cases, 
Shorewood and West Allis sought to enjoin the city of Milwaukee 
from collecting a rate substantially higher than the contract rate, 
and based the prayer for injunction upon the contract provisions. 
The city of Milwaukee demurred in both cases, and the court 


overruled the demurrers, holding that the contracts were valid 
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and that the complaints set forth facts sufficient to constitute 
causes of action. 

[2] The second question presents more difficulty. The city 
of Milwaukee in its brief relies principally upon the authority 
of the case of Minneapolis, St. P. & S. Ste. M. R. Co. v. Menasha 
Wooden Ware Co. (1914) 159 Wis. 130, 150 N. W. 411, L.R.A. 
1915F, 732, and argues that this case states the law of Wisconsin 
with respect to the proposition now before the Commission. 
While this contention may be true, it appears that counsel has 
drawn inferences from this case which are not justifiable. Coun- 
sel has overlooked the distinction between the provisions of the 
railroad law and the provisions of the public utility law. The 
railroad law discussed in that case contained the following pro- 
vision : 

“Section 1797-6. Nothing in §§ 1797-1 to 1797-38, inclu- 
sive, shall be construed to prevent concentration, commodity, 
transit, and other special contract rates, but all such rates shall 
be open to all shippers for a like kind of traffic under similar 
circumstances and conditions, and shall be subject to the provi- 
sions of §§ 1797-1 to 1797-38, inclusive, as to the printing and 
filing of the same. Provided, all such rates shall be under the 
supervision and regulation of the Commission.” 

The court held that the section quoted referred to rates made 
after the passage of the railroad law and were to be made subject 
to the supervision and regulation of the Commission upon com- 
pliance with the requirements of the section. The court further 
held that the quoted provisions did not relate to special railroad 
contracts existing at the time the law took effect. However, the 
court stated that utility contracts were, in fact, saved by the pro- 
visions of § 1797m—91, which exempted existing contracts from 
the provisions of the public utility act as to discrimination. 
Section 1797m—91 contained the following language: 

“If any public utility make or give any undue or unreasonable 
preference or advantage to any particular person, firm, or cor- 
poration, or shall subject any particular person, firm, or corpora- 
tion to any undue or unreasonable prejudice or disadvantage in 


any respect whatsoever, such public utility shall be deemed guilty 
P.U.R.1929E. 
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of unjust discrimination which is hereby prohibited and declared 
unlawful. 

“The furnishing by any public utility, of any product or serv- 
ice at the rates and upon the terms and conditions provided for in 
any existing contract executed prior to April 1, 1907, shall not 
constitute a discrimination within the meaning specified.” 

Therefore, if it be conceded that this case states the law in 
Wisconsin at the present time, it must also be conceded that the 
decision holds that the railroad law did not relate to special rail- 
road contracts existing when the law took effect, but that the 
utility law did relate to existing utility contracts when the utility 
law took effect. 

It was argued that the case of Kenosha v. Kenosha Home 
Teleph. Co. (1912) 149 Wis. 338, 185 N. W. 848, and the case 
of Superior v. Douglas County Teleph. Co. (1909) 141 Wis. 
363, 122 N. W. 1023, were expressly overruled in the Minne- 
apolis, St. Paul & Saulte Ste. Marie Railroad Company Case, 
supra, relied on by counsel. However, the language of the court 
is not susceptible of that conclusion, and that statement is mis- 
leading. The court in the later case disapproved of the reasoning 
upon which the prior decisions were based, but expressly ap- 
proved the conclusions reached, and states that those conclusions 
are properly based upon the express provisions of § 1797m—91 
rather than upon the constitutional provisions cited in the earlier 
cases. The court says: 

“‘As pointed out in Kenosha v. Kenosha Home Teleph. Co. 149 
Wis. 338, 135 N. W. 848, the contract in the case of Superior 
v. Douglas County Teleph. Co. 141 Wis. 363, 122 N. W. 1023, 
was in fact saved by the provisions of § 1797m—91 exempting 
existing contracts from the provisions of the public utility act 
as to discrimination, whether or not the opinion in the case based 
it upon that ground. In so far as there is language in the opinion 
to the effect that a contract for a public utility rate made prior 
to the passage of the public utility law would be saved by the 
constitutional prohibition against laws impairing the obligations 
of contracts, irrespective of the exempting part of the law re- 
ferred to, it is disapproved.” (159 Wis. 130, 136, 150 N. W. 
411, L.R.A.1915F, 732.) 

P.U.R.1929E. 
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In other words, the court says that the conclusion reached in 
the earlier case was correct, but it overrules such of the language 
in that case as stated that the contract would be saved by the 
constitutional prohibition against laws impairing the obligations 
of contracts. It then affirms the correctness of the conclusion 
reached, and bases its judgment directly upon the provisions of 
§ 1797m-91. 

The court has had occasion to consider the effect of § 1797m- 
91 in three cases. It should be borne in mind that this section 
still exists in its original form as a part of our statutes, as § 
196.62, Stats. of 1927. In the case of Superior v. Douglas Coun- 
ty Teleph. Co. referred to above, the city and the telephone com- 
pany in May, 1904, made a contract whereby certain telephones 
were installed in the city’s offices, and the company agreed to fur- 
nish free telephone service to the city so long as the company 
maintained a telephone system in Superior. The Commission, 
after passage of the utility law, ordered discontinuance of such 
free services because it constituted an unreasonable discrimina- 
tion. The court sustained the contract and set aside the Commis- 
sion’s order, and, as noted above, such action was approved in 
the Menasha Woodenware Case on the ground that the contract 
was expressly saved by § 1797m-91. 

The decision was also referred to in La Crosse v. La Crosse 
Gas & E. Co. (1911) 145 Wis. 408, where at page 425, 130 N. 
W. 530, 536, the court says: 

“The foregoing is evidenced by the character of the order of 
the Commission considered by this court in Superior v. Douglas 
County Teleph. Co. (1909) 141 Wis. 363, 122 N. W. 1023, treat- 
ing the contract between the public utility corporation and the 
municipality as superseded by the statute. The decision by the 
Commission was overruled but upon the ground, among others, 
that the arrangement between the corporation and the city was no 
part of the franchise ; that it was like an ordinary contract which 
the city and the corporation had power to make in their business 
capacities. Inferentially the court held that except for the fact 
that the transaction—which was especially burdensome to the 


corporation—was not one inhering in the public franchise itself 
P.U.R.1929F. 
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and was of a class specially excepted in the public utility law— 
the Commission’s view of such law was right.” 

In other words, the Commission’s order would have been 
proper but, because of the exception, the Commission could not 
make a valid order of the nature attempted in that case. 

Again in the case of People’s Teleph. Co. v. Lewis (1912) 151 
Wis. 75, 138 N. W. 100, 101, the court sustained a special con- 
tract with a user of the company’s service, referring to the same 
section of the statutes. The court said: 

“Such section was held in Superior v. Douglas County Teleph. 
Co. supra, to have been intended to preserve existing agreements 
with public utility corporations from being affected by the public 
utility law and to be efficient for that purpose as to mere con- 
tractual matters such as ordinarily occur inter partes. That was 
affirmed in La Crosse v. La Crosse Gas & E. Co. supra, such ordi- 
nary contracts as the one in question being distinguished from 
such as form an element of a corporate franchise, the latter being 
held superseded by the public utility law, and the former within 
the limitation mentioned in § 1797m-91 and so expressly pre- 
served and recognized as valid. 

“The foregoing seems to cover everything which needs treat- 
ment on this appeal. The case presents the question of whether 
a mere special contract with a public utility corporation for 
services, made prior to the time limit mentioned in § 1797m-91, 
one not inhering in a corporate franchise, and so superseded by 
the public utility law; but an ordinary agreement for service, 
recognized as valid and expressly given validity by such section 
—can be relied on by one party thereto as binding on the other 
seeking to repudiate it. No reason is perceived why the answer 
should not be in the affirmative as it was below.” 

Special attention should be given to that portion of the above 
quoted language which is underlined. The court says that ex- 
isting agreements were to be preserved and were expressly pre- 
served unaffected by the utility law. It is difficult to imagine 
language which would more clearly express the facts—first, that 
it was the legislative intent to save such contracts, and second, 
that the language Of the statute essentially accomplished the legis- 


lative purpose. Certainly where the court used such language 
P.U.R.1929E. 
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as “intended to preserve existing agreements,” “essential for that 
purpose,” “expressly preserved,” “recognized as valid,” and “ex- 
pressly given validity by such section,” it cannot be contended 
that such contracts were not in fact saved. It is to be noted that 
the contracts now being considered in this order have no fran- 
chise element as a part of them, and, therefore, are of the class 
expressly recognized by the court as valid. Where the court has 
said that existing contracts were to be preserved, and were ex- 
pressly preserved unaffected by the utility law, it is difficult to 
see where the Commission has any jurisdiction to act, as its 
power to fix rates is derived only from the utility law, and if it 
may exercise such power so as to change a contract rate, then the 
contract is not preserved in accordance with the legislative intent 
as construed by the court. 

Counsel for the city of Milwaukee relies upon the case of Mil- 
waukee Electric R. & Light Co. v. Railroad Commission (1913) 

53 Wis. 592, 142 N. W. 491, L.R.A.1915F, 744, Ann. Cas. 
1915A, 911, apparently having lost sight of the distinction 
pointed out by the court in the foregoing cases. In that case the 
agreement in question was made as a part of the transaction 
whereby a franchise was granted to the Milwaukee Electric Rail- 
way & Light Company by the city of Milwaukee. That was a 
case involving the question as to whether or not a municipal 
ordinance fixing a rate of fare was conclusive when it constituted 
one of the conditions under which a franchise was granted by the 
city. Under the rulings of the La Crosse Gas & Electric Com- 
pany Case above cited and the case of Manitowoc v. Manitowoc 
& N. Traction Co. (1911) 145 Wis. 13, 129 N. W. 925, and 
People’s Teleph. Co. v. Lewis, cited above, the Milwaukee Elec- 
tric Railway & Light Case is clearly distinguishable, and such 
distinction effectively disposes of counsel’s contention based upon 
such case. 

The Commission had occasion to consider a similar situation 
in Re Rhinelander Power Co. to amend its rates, 15 Wis. R. 
C. R. 783, P.U.R.1915A, 652. The Commission’s decision was 
rendered January 30, 1915, and was largely based on the Min- 
neapolis, St. Paul & Saulte Ste. Marie Railroad Company Case 


(1914) 159 Wis. 130, 150 N. W. 411, L.R.A.1915F, 732. It 
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was argued in the decision that the sovereign state retained juris- 
diction over rates, and the Commission, as an agent of the state, 
had the right to change the contract rates. The cases herein 
referred to which are directly concerned with the effect of § 
1797m-91 are not mentioned in the decision. We now think that 
the reasoning in that decision was incorrect. It may be conceded 
as a basic proposition that the state retains control over the rates 
of public utilities and may alter them at will; but the sovereign, 
speaking through the legislature, has enacted as a part of the 
public utility law a section, which, as the court said, “was in- 
tended to preserve existing agreements with public utility corpo- 
rations from being affected by the public utility law.” This be- 
ing the legislative intent, it is not reasonable to assume that the 
Commission can use the powers conferred upon it by the utility 
law to alter contracts which the legislature intended to continue 
free from the effects of that legislation. A change in the rate 
would constitute a material change in the contract, and a contract 
which is materially changed cannot be said to be unaffected. 

It may be argued that the Commission may proceed on the 
theory that the rate is unreasonable rather than discriminatory. 
However, in La Crosse v. La Crosse Gas & E. Co. (1911) 145 
Wis. 408, 130 N. W. 530, the court recognized that the Superior 
contract in Superior v. Douglas County Teleph. Co. (1909) 141 
Wis. 363, 122 N. W. 1023, was burdensome on the corporation, 
for no rate at all was payable by the city; but it was held never- 
theless that the Commission could not interfere with enforcement 
of the contract. The same principle applies to this case. 

It is submitted that a correct reading of the case of Minne- 
apolis, St. P. & S. Ste. M. R. Co. v. Menasha Wooden Ware Co. 
supra, in so far as it relates to public utility contracts, is in har- 
mony with the other cases cited in this order. It is further sub- 
mitted that under the authority of those cases and by virtue of 
§ 1797m-91, which is now § 196.62, the contract between the city 
of Milwaukee and the village of Shorewood is a valid and existing 
contract, that the Commission has no jurisdiction to alter the 
provisions of that contract, and that any order of the Commission 


changing the contract rates is made without jurisdiction and is 
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void. This position is further supported by the fact that the 
legislature passed Chapter 473 of the Laws of 1911, which con- 
tains this language: 

“All contracts heretofore made and entered into by any city 
owning, maintaining, or operating a system of waterworks, with 
any other city or village in the state for supplying and furnishing 
such other village or city with water, are hereby validated and 
legalized.” 

We are convinced that the original contracts are valid and that 
the rates form an integral part of those contracts and were prob- 
ably the cause which induced the making of the contracts. There- 
fore, we are of the opinion that the Commission cannot properly 
hold that the rates may be altered without invalidating the con- 
tract of the parties and without acting contrary to the provisions 
of § 196.62, as construed by the courts of this state. We are of 
the opinion that the order of this Commission entered December 
9, 1926, P.U.R.1927B, 229, in so far as it attempted to alter 
rates fixed by contracts now existing and which were entered into 
prior to April 1, 1907, was made without jurisdiction and is void. 

Therefore it is ordered that that part of the order of this Com- 
mission dated December 9, 1926, supra, which was hereinbefore 
quoted, shall be and hereby is amended to read: 

“For water furnished for any purpose beyond the city limits 
there shall be a uniform charge of 10 cents per 100 cubic feet, 
equal to 134 cents per thousand gallons, provided that this rate 
shall not be applicable to water furnished under any existing 
contract executed prior to April 1, 1907, between the city of 
Milwaukee and consumers outside the limits of that city, and 
this order shall not be construed as attempting to alter or in any 
way affect the rates fixed in such contracts.” 

It is further ordered that except as herein amended the order 


of December 9, 1926, supra, is in all things affirmed. 
P.U.R.1929E. 
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VERMONT PUBLIC SERVICE COMMISSION, 


RE CENTRAL VERMONT PUBLIC SERVICE 
CORPORATION. 


[No. 1463.] 


Consolidation, merger, and sale — Desirability. 

Establishment and maintenance of a new electric corporation ac- 
quiring properties of numerous domestic corporations was approved as 
being in the interest of the public in view of the efforts shown by the 
petitioner to pass on to the domestic consumers immediately the benefit 
of the consolidation and to modernize the uneconomic and antiquated 
rate structures of the constituent companies. 


- [August 14, 1929.] 


Petition of an electric corporation for a certificate of incorpo- 
ration ; granted. 

Appearances: E. W. Lawrence, for the petitioners; J. A. 
Crowley, City Attorney, for the city of Rutland. 


By the Commission: This is a petition of the incorporators 
of Central Vermont Public Service Corporation, the principal 
place of business of which is to be in the city of Rutland, in sub- 
stance alleging that the chief purpose of this incorporation is the 
creation of this new corporation to acquire all of the properties of 
the following named domestic public service corporations: Ver- 
mont Hydro-Electric Corporation, Rutland Railway Light & 
Power Company, Pittsford Power Company, Public Service Cor- 
poration of Vermont, Middlebury Electric Company, Windsor 
Electric Light Company, and Bradford Electric Light Company, 
Incorporated ; and that the establishment and maintenance of this 
corporation will promote the general good of the state. 

An Order of Notice requiring the publication of the time and 
place of the hearing on the petition three successive weeks in the 
Rutland Daily Herald was duly complied with. 

The only witness for the petitioners, George Otis Spencer, 
treasurer of the New England Public Service Company, which 
owns all of the stock of the above named seven companies, testified 
that this merger would promote efficiency and result in direct 
operating economies; that considerable savings would be accom- 


plished in financing the new corporation in that the bonds of the 
P.U.R.1929E. 
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Central Vermont Public Service Corporation would carry 43 
per cent while the bonds of the constituent companies carry from 
5 to 6 per cent interest, and a like saving would be made in the 
dividends on the preferred stock of the new company over those 
of this class of stock of the companies to be consolidated. The 
witness further testified that all economies in operation and 
financing should redound to the benefit of the consumer because, 
in so far as the management (Insull) can make economies, it has 
been its policy to pass most of the savings on to the customer 
through a reduction in rates. The experience of the Insull man- 
agement has shown that, so far as it could reduce rates and still 
maintain earnings, it was good business. The witness stated that, 
by following this course, the utility can make more money for 
itself and its stockholders and benefit the community served. Mr. 
Spencer’s answers to questions put to him by the Commission 
are as follows: 

Q. What effect will the unification of seven Vermont operating 
companies into one have in regard to the reduction of rates? 

A. I should say it would permit the reduction to come much 
more rapidly than if they were separate companies. 

Q. It would save overhead and you would have a better finan- 
cial market ? 

A. Yes, sir. 

A. We strive towards a uniformity of rates. The first thing 
that we would try to do would be to put in what is known as a 
promotional rate. Briefly, a promotional rate means that the 
more energy the householder uses or anybody uses the cheaper he 
gets it per unit. 

Q. What I can’t understand is what is the reason for that dif- 
ferential between your own companies in two cities in Vermont. 

A. They grew up that way. 

Q. It is a relic that is wrong in theory ? 

A. I should say so. 

Q. I can’t understand why Vermont isn’t being benefited by 
decreased rates the way the Middle West is. 

A. One of the difficulties is with the small company it has to 
maintain its earnings. With a large company it has enough 


margin to carry it by the slack. When you decrease rates you 
P.U.N.1929E. 
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drop your income and there is an appreciable lag before it picks 
up again. The small company can’t stand that. 

During the last four years while the Insull interests were ac- 
quiring control of the constituent companies by purchase of the 
common stock, there has been no reduction in residential rates 
except in Dorset where a schedule effective December 1, 1926, 
fixing an initial rate for the first 50 kilowatt hours of 18 cents 
per kilowatt hour was stepped down 1 cent for every 25 kilowatt 
hours up to 200 kilowatt hours and over, which carried an 11- 
cent rate. This rate was reduced by a schedule effective April 
1, 1928, with a flat rate of 134 cents per kilowatt hour less 10 
per cent. 

The spread of the present rates for household lighting of the 
constituent companies on the basis of 50 and 25 kilowatt hours 
is shown by Exhibit A attached hereto. [Omitted. ] 

The Commission took the position that before it found that this 
merger would promote the general good of the state, the peti- 
tioners should make a study of domestic rates throughout the en- 
tire territory covered by the merged companies with a view of 
bringing about a reduction and more uniformity in the rate 
structure. The petitioners on July 25, 1929, proposed to the 
Commission that the Central Vermont Public Service Corpora- 
tion would file September 1, 1929, to be effective October 1, 1929, 
a promotional residential rate similar to the rate now in effect 
in the cities of Nashua and Manchester, New Hampshire, with 
populations of 28,000 and 78,000 respectively, served by the 
Public Service Corporation of New Hampshire, an Insull com- 
pany. This rate is to be uniform throughout the territory cov- 
ered by the constituent companies, which embraces the following 
municipalities: Springfield, North Springfield, Manchester, 
Manchester Center and Depot, Dorset, Danby, Mt. Tabor, Mid- 
dletown Springs, Castleton, Fair Haven, Pawlet, Poultney, 
Wells, North Clarendon, Rutland, West Rutland, Wallingford, 
Benson, Bethel, Braintree, Brandon, Bristol, Chelsea, Forestdale, 
Gaysville, Hortonville, Leicester, Lincoln, New Haven, Orwell, 
Randolph, Royalton, Roxbury, Salisbury, Shoreham, South Roy- 
alton, Stockbridge, Tunbridge, Whiting, Middlebury, Windsor, 


Hartland, Bradford, Fairlee, Newbury, East Thetford, North 
P.U.R.1929E. 
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Thetford, Post Mills, Thetford, Thetford Center, Thetford Hill, 
West Fairlee, and South Fairlee. 

The new rate covers all residential service, lighting, heating, 
cooking, and power, and is as follows: [Table omitted. ] 





Middlebury 
Old Rate: 
60 kilowatt hours at $.085 .............. (etdesebeniewwes $5.10 
Ce Os MN BE Ecce cctveseccsscece evieecsessvcs We Sea 
New Rate: 
ee NE ME TD okks 6. 6.006 dN 0060650006 0h5 6000: $3.00 
Se JUN. ee tc tdenducesdscceceonsevenees 2.10 
eee De cvs a kbee re eeaee Meme ee enews we 2.40 
See eS NN GE Ek hc sderneseetesscecsesececes 60 8.10 
SE Ge SD a kinds eka teense eed Wh ceceeeneReenes $.30 


Public Service Corporation of Vermont 











Old Rate: 
CRY Gee DES DN WE BID ccc cccccaeccceecscesessas $7.50 
Ge ns MOU OE GRD . cs cdicedccccedeswessseccs 3.20 $10.70 
Ce a ee I IN I is 5.66.8 ss Sis itd secncvcessvacees 7.00 
New Rate: 
a ere $3.00 
Ce ee ME vt etensceadenedecas eee weenens 2.10 
es SEE ME 046504 62.50660R ee este eu ceaneens 2.40 
ee Dea iw ne acemberesadakcneemaes .60 8.10 
Cae sens GND nce cacccnsindecied tavecaeceasenses $2.C0 
See ne OG SD cb ccirrvensensed tue cenkiiamaaen bens $1.10 


Bradford—(1) Newbury, Bradford, Fairlee (north); (2) West & South 
Fairlee, Thetford, East & North Thetford, Post Mills, Thetford Hill, Thet- 
ford Center. 

Public Service Corporation—(1) General lighting rates; (2) Combined 
miscellaneous energy rates. 

A comparison of cost to the consumer is also shown by a 
graphic chart, prepared by the petitioners, Exhibit B, attached 
hereto. [Omitted. ] 

According to estimates made by the petitioner, on the basis of 
the same amount of kilowatt hours sold, the new rates will cause 
for the first year it is in effect a loss of some $64,000 in the 
operating revenues of the consolidated company over the operat- 
ing revenues for 1928 of the constituent companies. But the 
management hopes that the new rates will promote a much greater 
consumption and use of electricity in the homes so that this ap- 


parent loss will soon be recovered. We believe that this is the 
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proper attitude for a utility to take and that this proposed rate 
is a distinct advance over the old rates. 

We believe that the domestic consumer of electricity has been 
neglected in the past by the utilities. He uses current after the 
factory and store have closed for the day, thus contributing mate- 
rially and beneficially to the well balanced load for the 24-hour 
period. He pays more than 64 per cent of the total revenue 
derived from electric service rendered. Power customers of elec- 
tricity consume current in such quantities that they may protect 
themselves against excessive rates by installing their own facili- 
ties for the generation of current. This fact creates a competitive 
situation which tends to induce the utility to keep its rate as low 
as or lower than the power can be produced by the manufacturer, 
but the domestic consumer has no recourse save to the oil lamp, 
Delco system, or some similar device for the production of light. 
The householder was willing to pay practically any price for 
electric lighting twenty or more years ago when electricity was 
beginning to be used. The vast development in the production 
of electricity, the enormous amounts of capital invested in plant 
and distribution lines connecting different systems in recent 
years, and the almost universal use of electricity at present, has 
brought no general or widespread reduction in residential rates 
throughout this state. 

The petitioner has met this situation in a spirit of co-operation 
with this Commission in its effort to pass on to the domestic con- 
sumer immediately the benefit of this consolidation and to mod- 
ernize the uneconomic and antiquated rate structures of the con- 
stituent companies. 


Certificate 


We, therefore, find that the establishment and maintenance of 
Central Vermont Public Service Corporation under its articles of 
association as finally filed in this office will promote the general 


good of the state. 
P.U.R.1929E. 
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LOUISIANA PUBLIC SERVICE COMMISSION. 


EX PARTE SOUTHERN BELL TELEPHONE 
& TELEGRAPH COMPANY. 


[No. 1133.] 


CITY OF SHREVEPORT 


v. 


SOUTHERN BELL TELEPHONE & TELEGRAPH 
COMPANY. 


[No. 1138.] 
{Order No. 641.] 


Rates — Telephones — Business service — Differential. 

1. The regulatory practice of placing the burden of a rate increase, 
within reasonable limitations, upon those best able to bear it, as well 
as the practice of making a rate differential between business and 
domestic service, were held to justify special treatment of business 
telephone rates, p. 396. 


Pleadings — Res adjudicata — Former rate finding. 

2. A former rate finding of the Commission as to a particular 
utility is not a bar to subsequent rate proceedings on a plea of res 
adjudicata, in view of the continuous character of Commission regula- 
tion, p. 397. 


Discrimination — Telephones — Municipal exchange of state-wide 
system. 

3. A rate adjustment under which telephone operation in a par- 
ticular municipality contributed less than 4 per cent return to the earn- 
ings for the state as a whole, where such state-wide earnings were less 
than 7 per cent, was held to be unduly preferential and discriminatory 
as against subscribers of other exchanges, p. 397. 


Apportionment — Telephone rates — State-wide system. 

4. Where telephone earnings within a state as a whole are not 
excessive, and where the contributions of a given unit of a state-wide 
system are materially less than the average of the remaining units, an 
individual rate proceeding should be disposed of on the basis of the 
rate of return contributed by the unit forming the subject matter of 
the inquiry, p. 397. 


Apportionment — Telephones — Long distance tolls. 
5. Failure to allocate the cost of long distance telephone business 
by crediting the entire tolls to the revenues of the originating exchange 
is an obvious fallacy, p. 399. 
P.U.R.1929E. 
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Return — Evidence of reasonableness — Scope of inquiry. 

6. Evidence as to the reasonableness of the rate of return for 
telephone operations of a single unit of a state-wide system was limited 
to a consideration of the reasonableness of such return measured by the 
financial standards of the community immediately involved rather than 
of the entire state, p. 399. 


Depreciation — Telephones — State-wide system. 
7. The Commission, in a telephone rate inquiry of a single unit of 
a state-wide system, refused to disturb the depreciation allowance for 
the entire system in the absence of evidence as to its unreasonableness 
and where any revision would affect the particular exchange involved 
only negligibly, p. 400. 
Return — Percentage allowed — Telephones. 
8. Rates calculated to yield an annual return of approximately 
6.76 per cent of the actual investment of a telephone utility in a cer- 
tain city or approximately 6.35 per cent of the reproduction cost value, 
less depreciation, of such utility’s property, were permitted to be placed 
into effect, p. 400. 


[July 27, 1929.] 


AppiicaTion of a telephone utility for increased rates; rates 
revised. 


By the Commission: These cases involve the matter of tele- 
phone exchange rates within the so-called Shreveport base rate 
area. 

The ex parte application of the company is general in its 
terms and merely sets forth that the utility is not at this time 
earning a fair return upon its investment in Shreveport devoted 
to exchange service and asks that the Commission prescribe such 
schedules on the various classes of service as will enable it to earn 
such an adequate and proper return in harmony with the findings 
of the courts and Commissions on the subject. 

By resolution of the Commission the cases were referred to 
Commissioner Fields for hearing and recommendation, and his 
findings form the basis of this order. 

Following the filing of the company’s application the city of 
Shreveport intervened in that proceeding, opposing any readjust- 
ment that would result in any increase, and then filed a complaint 
and petition in which the telephone company was made defend- 
ant, and in which petition it asked that the same rates as were 


in effect on the date of the filing of the complaint be made ap- 
P.U.R.1929E. 
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plicable to all services within the new corporate limits of Shreve- 


port. 

The cases were consolidated for hearing. A rather voluminous 
record has been accumulated and all phases of the situation seem 
to be thoroughly covered by the record and briefs filed on behalf 
of all parties. 

It may be well to state at the outset that, while not a control- 
ling factor in disposing of a proceeding such as this, a review of 
numerous telephone tariffs indicates that Shreveport is at this 
time enjoying a scale of rates for exchange telephone service 
which, if not the lowest in the United States, is certainly among 
the lowest schedules to be found for cities comparable in size with 
Shreveport. 

This is due in some measure to the fact that when the property 
of the telephone company was under the control of the United 
States Telephone and Telegraph Administration, during and fol- 
lowing the war, Shreveport was, so far as we have been able to 
learn, the only city of consequence in the United States which did 
not sustain an advance in its rates by order of the Federal Board. 
It is explained by a witness for the company that this was due 
to the fact that negotiations were then pending between the 
telephone company and the operators of a local exchange at 
Shreveport, known as the Home Telephone Company, under 
which the Southern Bell Company proposed to acquire the prop- 
erty of the local company, and so that these negotiations might 
not be interfered with by a rate readjustment the Shreveport ex- 
change, by consent of the Telephone and Telegraph Administra- 
tion, was left undisturbed as to its rates. 

It is testified by witnesses for the company thoroughly familiar 
with the Shreveport situation, that the company’s facilities have 
now reached, or will shortly reach, a point of saturation under 
which no additional service to new subscribers may be furnished 
or can be extended without a major enlargement of existing plant, 
and it is estimated that the expenditure for such additional plant 
will, within the next four years, run between $2,000,000 and 
$3,000,000, dependent upon the rapidity of demand for service 


by new subscribers. 
P.U.R.1929E. 
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In any event, it is clearly shown that an expenditure of not 
less than $1,000,000 for new plant will be required within the 
next tvelve months to take care of service demands now in sight. 
It is suggested by the company that some portion of the increased 
revenue which it seeks in its application will be devoted to salary 
and wage increases to its employees. 

Within the past two years a considerable area has been added 
to the corporate limits of Shreveport. This new territory in- 
eludes Cedar Grove, South Highlands, and Agurs. Under the 
existing base rates telephone subscribers in these areas are pay- 
ing, in many instances, higher rates than are charged in that 
portion of Shreveport comprising the municipal area prior to the 
acquisition of the new territory, and the company proposes in its 
application to provide a uniform rate scale for Shreveport as its 
limits now exist. 

We deem it unnecessary to enter into a detailed discussion of 
the many and intricate rate, financial, and operating exhibits 
filed by both the company and the city. The company has placed 
in evidence a detailed appraisal of its property in Shreveport 
devoted to exchange service. This appraisal is supported by testi- 
mony as to its manner and method of preparation and the valua- 
tions placed on the various elements of plant constituting the 
property. No serious attempt seems to have been made to dis- 
pute the existence of the property listed in the appraisal nor of 
the values placed on it other than a contention on the part of the 
city that the company’s policy of charging off depreciation and 
building a depreciation reserve fund is improper. We shall refer 
to this later. 

It is clear that based on either actual investment or reproduc- 
tion cost new less accrued depreciation the company is at this 
time earning on its Shreveport property devoted to exchange 
service a rate of return of less than 4 per cent. The expert ac- 
countant retained by the city for the purpose of checking the 
company’s books and accounts, and presented as a witness, sub- 
stantially admits the fact that the return is less than 4 per cent, 
and under one method of computation used by the city’s witness 
he finds a rate of return even less than that claimed by the com- 
pany. 
P.U.R.1929E. 
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It is not disputed that the company now faces and will con- 
tinue to face a demand for additional service, as referred to 
above, which will require the investment of between $2,000,000 
and $3,000,000 within the next four years. It is obvious, there- 
fore, that as this new money is placed into the plant even the 
present low rate of return will still further diminish, particular- 
ly is this true because of the rapid development of the outlying 
residential districts of Shreveport, principally the newly ac- 
quired territory noted above, for as the distance which new sub- 
seribers are located from the exchange plants increases the in- 
vestment per telephone station increases in like ratio. 

A check of the exhibits against the rates which will be ordered 
in this proceeding shows that a substantial number of the com- 
pany’s subscribers in Shreveport will receive reductions under 
the rates they are now paying. Under the present schedules 
subscribers in the former municipalities of Agurs, South High- 
lands, and Cedar Grove, are paying a differential over the rates 
paid for the same class of service by subscribers within the old 
boundaries of Shreveport. Under the proposed revision reduc- 
tions in rates will accrue to 287 subscribers in the territory for- 
merly known as Cedar Grove; reductions will accrue to 452 out 
of 847 subscribers in South Highlands; reductions will accrue to 
10 subscribers in Agurs, and no increase will accrue to any sub- 
scriber in Bossier City. 

On the record as made we are convinced that some readjust- 
ment of rates must be made in the Shreveport area. The com- 
pany has clearly shown that it is not earning a rate of return 
on its exchange property anywhere near that which the courts 
hold to be reasonable, but a continuance of the existing rates 
with the increased investment alleged by the company to be es- 
sential, and not disputed, would result in a return so low as to 
bring it within the range of confiscation. 

[1] As to the distribution of the increase we have thought it 
proper to place a somewhat greater proportion of it upon the 
so-called business telephones. It seems to be the practice of 
regulatory bodies, and we deem it an entirely proper practice, to 


place the burden of increase in utility rates, within reasonable 
P.U.R.1929E. 
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limitations, upon those best able to bear it. It is true that under 
all telephone rate schedules a differential is added to rates for 
business service, for in the very nature of things the demand 
upon a telephone utility for service is far greater on the part of 
business houses than is the demand from residence stations; but 
traffic checks indicate that the calls originating at and destined 
to business telephones are increasing in a far greater ratio than 
applies to residence service. Both of these factors we think 
establishes the propriety of giving the business telephones spe- 
cial treatment. 

We think it proper to briefly discuss the two principal con- 
tentions made by the city in opposition to the increases proposed 
by the company. 

[2] The telephone rate situation in Shreveport was before the 
Commission in 1926 on an application of the company for an 
increase. For causes which we then deemed sufficient the appli- 
cation was denied and the proceeding dismissed. In the instant 
case the city has filed a plea of res adjudicata and urges that the 
matter is not now a proper subject of procedure before the Com- 
mission because of the findings in the 1926 case. The plea is 
wholly untenable. Regulatory Commissions, while having some 
quasi-judicial powers, are primarily fact finding and legislative 
bodies. The authorities are uniformly to the effect that the plea 
of res adjudicata does not run to the legislative functions of such 
Commissions. Accordingly, the plea is overruled. 

[3,4] The city next contends that inasmuch as the Shreveport 
plant of the telephone company is but one unit of a statewide 
system, no readjustment of the Shreveport situation should or 
may be had unless and until a proceeding having for its purpose 
an inquiry into the earnings of the company on its business with- 
in the state as a whole has been had. It futher urges that no 
readjustment of the Shreveport exchange rates should be effected 
until Shreveport is credited with its fair and proper pro rata of 
revenue accruing from the toll or long distance service of the 
telephone company on calls handled by and through the Shreve- 


port plant. 


Over the objection of counsel for the telephone company that 
P.U.R.1929E. 
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such testimony was immaterial, irrelevant and incompetent, con- 
siderable evidence was admitted on this point, and, under an 
order of the Commission the company was required to file a 
statement of its toll receipts accruing on account of operations 
in and through its Shreveport plant. The company submitted 
the statement “for what it was worth,” but contended that no 
allocation of toll earnings could be credited to any given exchange 
until a segregation of the property devoted to both toll and ex- 
change service, state as well as interstate, was made. No such 


general segregation has been made in this proceeding, but the com- 


pany has segregated its exchange plant and service in Shreveport 
from its toll plant and service, and where certain elements of 
property were used in common as between exchange and toll 
service, it has made arbitrary allocations of such property and 
service as between the two classes of service on what appears to 
be a fair basis. As an illustration, in one of its exchanges in 
Shreveport both toll and local exchange service is rendered. The 
company has ascertained the amount of floor space dedicated to 
toll service and the amount dedicated to exchange service and 
allocated to and charged exchange operations only with that por- 
tion used in the handling of exchange calls. It has likewise 
treated the salaries and wages of officers and employees who ren- 
der services common to both exchange and toll business; and it 
has so treated other elements of property. As has been said, 
these allocations appear on their face to be fair and they are 
supported by the testimony of the experienced and capable engi- 
neers who made them. 

If the rate of return on the company’s operations within the 
state as a whole were excessive or beyond a reasonable figure, it 
might be proper to give some consideration to the contention of 
the city in this respect. Even then, however, it would be the 
hetter practice to survey the rates of the state as a whole and 
make such adjustments in individual instances as might be war- 
ranted as proper. No such situation is presented, however, for 
the rate of return for the state as a whole for the year 1928 was 
less than 7 per cent. Obviously, therefore, any rate adjustment 


under which the Shreveport operations contribute less than 4 per 
P.U.R.1929F. 
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cent to the earnings for the state as a whole, where such state 
wide earnings are less than 7 per cent is unduly preferential of 
Shreveport and discriminatory against subscribers to other ex- 
changes in the state who are thus required, in substance, to make 
good the Shreveport deficit. 

The authorities appear to hold that in situations such as this, 
where the earnings within the state as a whole are not excessive, 
and where the contribution of a given unit of a state-wide system 
is materially less than the average of the remaining units, the 
case should be disposed of on the basis of the rate of return con- 
tributed by the unit forming the subject matter of the inquiry. 

The witness for the city calculated that, crediting the Shreve- 
port plant with the toll receipts collected there, the Shreveport 
operations produced a return in excess of 9 per cent. He failed 
to charge against these toll collections at Shreveport, however, 
any proportion of the cost incurred in rendering such toll service 
or the value of the property devoted to such service. 

[5] As an illustration, a subscriber to the Shreveport exchange 
may place a call for a station in New York city. Assuming an 
arbitrary rate of $5 for such a call, under the theory of the city 
this $5, because collected at Shreveport, should be credited in its 
entirety to Shreveport operations, but no account is taken of the 
cost of rendering this service to the company on whose lines the 
call originated, and its connecting companies between Shreveport 
and New York, or of the hundreds of thousands of dollars worth 
of property placed at the subscriber’s disposal beyond the confines 
of Shreveport. We think the fallacy of the contention is obvious. 

[6] Numerous bankers and business men of Shreveport were 
called as witnesses as to what invested money should fairly earn 
in Shreveport. The preponderance of this testimony is to the 
effect that a return of less than 7 per cent is unduly low; and 
some of them regard 8 per cent as entirely reasonable. These 
opinions relate to an investment in Shreveport of approximately 
the same as that of the telephone company’s investment there. 
On this line of testimony the city held that the investment in 
Shreveport should not be the yardstick by which to measure the 
reasonableness of the return, but that rather the investment in 
P.U.R.1929E. 
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the state as a whole, or of the company as a whole in the nine 
southern states in which it operates should be the basis used. 
These witnesses concurred in the view of the city that if the 
return were to be figured on the investment in the state of 
Louisiana, approximately $50,000,000, or of the company as a 
whole in the territory in which it operates, approximately $228,- 
000,000, then a smaller rate of return would be proper. We 
have found, however, that the Shreveport situation should be 
considered on its own merits; and, consequently, we shall dis- 
regard any testimony in this respect where the investment state- 
wide or system-wide is used as a basis for calculating return. 

[7] The city questions the propriety of the reserve for depre- 
ciation fund accumulated by the company, as to amount, and 
argues that the depreciation charges for this purpose are unduly 
high. 

Considering, however, the hazards encountered by telephone 
property, such as wires and poles and other exposed units, from 
storms and like disturbances; and considering further the ad- 
mission of the expert retained by the city that he did not regard 
the depreciation reserve as out of line with the investment, it is 
not necessary to give great consideration to that factor here. 
Whatever readjustment of the depreciation reserve might be 
proper, if any, would affect the rate base in Shreveport only 
negligibly. 

[8] Based on current operations, the rates which we shall pre- 
scribe will yield, on the basis of actual investment in Shreve- 
port, a rate of return of 6.76 per cent; and on the basis of repro- 
duction cost new less accrued depreciation, a return of 6.35 per 
cent; and under the decisions of the Supreme Court of the 
United States in the well-known Indianapolis Water Case (1926) 
[272 U. S. 400, 71 L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. 
Rep. 144] and the St. Louis & O’Fallon Case, the latter case 
only recently decided (1929) [— U. S. —, 73 L. ed. —, P.U.R. 
1929C, 161, 49 Sup. Ct. Rep. 384], the reproduction cost of a 
public utility, at the time of the inquiry, must be accorded 
serious consideration. We have given it no greater weight than 


the courts command. 
P.U.R.1929F. 
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The rates which we shall prescribe are more or less experi- 
mental, for they cover types of service not now rendered by the 
telephone company in Shreveport. As an example, there is at 
this time no 2-party business rate, and any business house, no 
matter how small and unpretentious, and without regard to its 
use of the company’s facilities or the volume of business done, if 
it requires telephone service at all, most subscribe for the only 
type of business service now available, a 1-party line. In this 
order we shall provide for a 2-party residence service, at nominal 
cost; and these new services, we think, will make telephone 
service available to many persons who now desire it but are un- 
able to contract for it because of the presently restricted higher 
classes of service. 

The premises considered, it is, 


Ordered, that the following schedule of rates shall apply and 
govern for the exchange telephone service of the Southern Bell 
Telephone & Telegraph Company within the corporate limits of 
the city of Shreveport, effective on bills for service rendered by 
the said company in the Shreveport base rate area for the month 
of September, 1929, and continuing thereafter until further or- 
der of this Commission, with the exceptions hereinafter noted 
and made a part of this order: 


Business l-party line .....ccccrccccccccccccscccccccces $7.00 per month 
Business 2-party line ........c.-cccccccccvcccccccceces 5.50 “ ” 
DO DOT TOD oo vine cc cncigccincesvescaseceseasee 4.00 “ - 
ge | PeererrrerrrrrrrerrT ye TT rer rer re $3.25 per month 
OS I TD o.oo: 0050.08 00s se deeeweccvweses 2.50 “ ™ 
PND DINE TOD onc cscs dcccccccssoccccsevescuee 2.00 “ ves 
SEY TE TEE 005.650 0b5 55cb secs cnceetenerenacs ize * - 


It is further, 


Ordered, that no change in rates shall be made on business 
and/or residence extension stations, nor on coin box or pay 
stations, nor on long distance terminals; and that as to said 
services the rates shall remain as currently in effect. It is fur- 
ther 


Ordered, that no change in rates shall be made for service ren- 


dered: in Bossier City, Louisiana, and the rates for service in said 
P.U.R.1929E. 26 
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Bossier City shall remain as currently in effect. It is further 


Ordered, that the rates hereinabove provided for shall be sub- 
ject to the provisions of General Exchange Tariff of the South- 
ern Bell Telephone & Telegraph Company as now on file with 
this Commission; and it is further 


Ordered, that the Commission does hereby specifically retain 
jurisdiction over the subject matter of this order for the pur- 
pose of readjusting any or all of the schedules hereinabove pre- 
scribed, if at the end of six months it shall be made to appear 
by any party at interest that there is any irregularity in any 
of said schedules, or if the Commission shall on its own motion 
decide to reopen the case. And it is further 


Ordered, that Case No. 1133 on the docket of this Commission 
be and it is hereby dismissed. 


Williams, Chairman, concurring: I concur in the above 
order because it removes the discrimination in telephone rates 
existing in favor of Shreveport for many years and fixes the 
rates there for the future on an approximate relative parity with 
the remainder of the state. The fact is that telephone rates in 
Shreveport have been unjustly and unreasonably lower than 
those in any comparable town or city in the state or Nation and 
there is no justification for a continuance of this undue prefer- 
ence and prejudice. 


LeBlanc, Commissioner, concurring: I signed this order 
because the rates in the city of Shreveport are lower than in any 
city of its size in the state; so low in fact, that unless they are 
arranged so that the Company can make a reasonable profit, 
which is less than the amount allowed by law, the existing rates 
in other sections of Louisiana will be jeopardized and would 
probably result in a case involving a state-wide increase. 
P.U.R.1929E. 
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RE FOX & PUTNAM AND PARKER-YOUNG COMPANY. 
[D-1115.] 


RE BAKER RIVER LIGHT & POWER COMPANY. 
[D-1148.] 
[Order No. 2125.] 


Discrimination — Electricity — Service areas. 

1. Sparsely settled districts have no right to an electric service 

which will unreasonably burden congested areas, p. 406. 
Consolidation, merger, and sale — Evidence of public interest — 
Scope. 

2. It is not the public good of a restricted area alone but the ter- 
ritory as a whole involved in a proposed transfer of a utility that is to 
be considered, giving due weight to resulting advantages and disadvan- 
tages to each, p. 406. 

Consolidation, merger, and sale — Evidence of desirability — Rates 
— Electricity. 

3. The matter of the rates that prospective purchasers of an elec- 
tric utility would impose upon the territory to be acquired is clearly 
a material fact to be weighed with other competent evidence addressed 
te the issue of the public good, p. 406. 

Consolidation, merger, and sale — Evidence of public interest. 

4. The desires of the public are to be considered at all times, al- 
though such desires may be far from controlling when it comes to the 
determination of what is for the public good in proceedings for the 
transfer of utility property, p. 409. 

Monopoly and competition — Public interest — Regulation. 

5. Public utilities are given monopolistic powers because substi- 

tution of regulation for competition is for the public good, p. 410. 
Sale — Choice between purchasers — Electricity. 

6. The Commission permitted the acquisition of a small public 
utility rendering poor service by a recognized public utility exclusively 
engaged in public service and denied the petition for the acquisition of 
such property by a corporation whose business was primarily manufac- 
turing, p. 411. 


[July 25, 1929.] 


Prrition by a manufacturing company and a petition by a 
utility company for authority to acquire a small electric utility ; 
petition of manufacturing company denied; petition of electric 


utility granted. 
P.U.R.1929E. 
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Appearances: Murchie & Murchie, for the Baker River Light 
& Power Company and the town of Woodstock; Demond, Wood- 
worth, Sulloway & Rogers, for the Parker-Young Company. 


Morse, Commissioner: On April 6, 1929, the supreme court 
remanded these cases to this Commission. Parker-Young Co. v. 
State (1929) 83 N. H. —, P.U.R.1929E, 160, 145 Atl. 786; 
P. L. chap. 240, § 28. 

The Parker-Young Company, a New Hampshire corporation, 
has its principal place of business in Lincoln. Its business is 
primarily manufacturing, although it sells surplus electricity to 
the residents of that town. Fox & Putnam is a copartnership 
engaged in furnishing electricity to the people of the village of 
North Woodstock in the town of Woodstock, which adjoins Lin- 
coln on the south. The Baker River Light & Power Company 
is likewise a New Hampshire corporation, and has its principal 
place of business at Meredith. It conducts a public utility busi- 
ness in Rumney, Warren, Wentworth, Ellsworth, Campton, 
Thornton, and Woodstock. Service has been furnished the last 
three mentioned towns since the original decision in these cases. 

Parker-Young Company and Fox & Putnam, on June 1, 1927, 
filed a joint petition with this Commission for authority on the 
part of the latter to sell and transfer, and on the part of the 
former to purchase, the public utility business of said Fox & 
Putnam, and for Parker-Young Company to do an electric 
public utility business in Woodstock. This petition was denied 
November 3, 1927 (anno.) P.U.R.1928D, 241, and a motion for 
rehearing denicd November 23, 1927. 

The Baker River Company likewise sought authority to ac- 
quire the electric utility property of said Fox & Putnam, and to 
extend its lines to the towns of Campton, Thornton, and Wood- 
stock, and to do a public utility business therein. 

On November 23, 1927, this Commission authorized the Baker 
River Company to acquire the utility property of Fox & Putnam 
and to furnish electric current to the public of Woodstock and 
Thornton, also to the public of Campton not already supplied by 
other companies, and to construct and maintain pole lines and 


other necessary apparatus in said towns. To this order Parker- 
P.U.R.1929F. 
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Young Company and E. B. Conant, a resident of North Wood- 
stock and user of electricity, objected and filed a motion for re- 
hearing, which was denied on December 6, 1927. The question 
before the Commission was whether the public good would be 
better subserved by allowing the one or the other of these com- 
panies to purchase the utility property of Fox & Putnam and 
conduct the utility business associated therewith. “Fox & Put- 
nam conduct the utility business as a side line, purchasing cur- 
rent of Parker-Young Company, and maintaining its wires upon 
poles set and owned principally by the town.” Its service was 
poor. At the hearings held previous to the appeal in both 
D-1115 and D-1148, there developed a strong opposition to 
Parker-Young Company and a like partiality for the Baker 
River Company. All of the selectmen of Woodstock appeared in 
opposition to the petition of Parker-Young Company, basing 
their attitude on a vote of the town granting pole line rights to 
Baker River Company. Other prominent citizens of Woodstock 
appeared in support of the latter’s petition. Although the senti- 
ment was not unanimously in favor of either the Parker-Young 
Company or the Baker River Company, the preponderance fa- 
vored the latter. 

On June 19, 1929, after proper notice, a hearing was held at 
the office of the Commission for the purpose of receiving any 
additional pertinent evidence which either petitioner desired to 
submit. At this hearing testimony of several witnesses was 
given and additional exhibits introduced. 

The issue now before the Commission is whether the public 
good requires the granting the petition of the Parker-Young 
Company or that of the Baker River Company to take over by 
purckase the utility business and property of Fox & Putnam, 
and to carry on the manufacture and distribution of electrical 
energy in the town of Woodstock. 

“The good of the public, and not the benefit of the contending 
parties, being the issue (Grafton County Electric Light & P. Co. 
v. State (1915) 77 N. H. 539, 542, P.U.R.1915C, 1064, 94 Atl. 
193), the desire or consent of the latter is not the test,” of what 
is for the public good. Parker-Young Co. v. State (1929) 83 N. 


H. —, P.U.R.1929E, 160, 171, 145 Atl. 786. 
P.U.R.1929E. 
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[1-3] Any difference in the rates which Parker-Young Com- 
pany or the Baker River Company would respectively impose 
upon the residents of North Woodstock, “is clearly a material 
fact to be weighed with the other competent evidence addressed 
to the issue of the public good . . . it is not the public good 
of the restricted territory alone, but of the valley as a whole and 
of all its constituent parts, that is in issue. . . . Intervening 
municipal boundary lines are immaterial. The people of the 
village and those of the valley as a whole are each entitled to 
have their respective needs, together with the resulting advan- 
tages and disadvantages to the other, weighed in the determi- 
nation of the principal issue. The latter have no right to ac- 
commodation which will unreasonably burden the former, nor 
have the former a right to the lower rates incident to a service 
restricted to the congested area, if the whole valley can be served 
without an unreasonable increase of their rates. In other words, 
the villager has no arbitrary rights to the maximum advantage 
of his location, nor has the isolated farmer a right to any service 
at all, if it will be unduly burdensome to others. The extent to 
which the maximum good of each must yield to that of the whole 
and what difference in rates should bar the granting of service 
to the greater number are pure questions of fact” for this Com- 
mission to consider and determine. Upon this issue the Com- 
mission has considered, “the prevailing tendency of the times, 
supported by public policy, to equalize or apportion so far as 
reasonable, the advantages as between rural and urban sections 
and to promote the growth and prosperity of the whole commu- 
rity involved; but against the advantage to the former [has 
been] weighed the cost to the latter, . . . Whether such 
equalization or apportionment is for the public good under the 
circumstances, is a question of fact. . . . The issue of the 
public good, so far as it depends upon harmonizing the con- 
flicting rights of the communities affected must be decided by a 
conscientious weighing of the relative benefits and burdens which 
would be conferred and imposed upon each by the respective 
developments proposed by the two competing companies.” Par- 
ker-Young Co. v. State, supra, at pp. 174, 175 of P.U.R.1929E. 


“The question of public good is not to be answered by looking 
P.U.R.1929E. 
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only to the immediate interests of the public served by those 
companies, nor by a mere consideration of advantage to those 
who furnish the service.” Grafton County Electric Light & P. 
Co. v. State (1915) 77 N. H. 539, P.U.R.1915C, 1064, 1069, 
94 Atl. 193. 

Since the initiation of these proceedings, Baker River Com- 
pany has become Pemigewasset Electric Company through a 
transfer and consolidation of Baker River Light & Power Com- 
pany, West Campton Light & Power Company, and Plymouth 
Electric Light Company. Re Plymouth Electric Light Co. 
(1929) 12 N. H. P.S. C. R. 297. 

The Pemigewasset Electric Company now does an electrical 
public utility business in the towns of Plymouth, Holderness, 
Campton, Rumney, Wentworth, Warren, Ellsworth, and Thorn- 
ton. Its assets exceed $200,000, and its annual operating rev- 
enues exceed $75,000. See Annual Reports to this Commission. 
The conclusions herein will determine whether the town of Wood- 
stock is to be added to its territory. 

The facts that the Baker River Company made expenditures in 
the exercise of the authority conferred by Order No. 1957 of the 
Commission (Re Baker River Light & P. Co. (1927) 11 N. H. 
P. S. C. R. 24), or otherwise exercised powers thereby granted, 
have not been considered upon the issue of the public good. 

Both Parker-Young Company and the Pemigewasset Electric 
Company purchase energy from the Public Service Company of 
New Hampshire. The former pays 1 cent per kilowatt hour 
for primary and 4 mills per kilowatt hour for secondary power. 
The latter pays on a sliding scale basis which, under its present 
consumption, results in a rate of approximately 2 cents per kilo- 
watt hour. The average household consumption in Woodstock 
which would be supplied under the “Schedule A, Commercial 
and Residential Lighting” of Pemigewasset Electric Company 
or under the schedule “Lighting” of the Parker-Young Com- 
pany, is considerably less than 49 kilowatt hours per month. 
For such service Parker-Young Company makes a charge of 12 
cents per kilowatt hour whereas the Pemigewasset Electric Com- 


pany makes a charge of 13 cents per kilowatt hour. 
P.U.R.1929E. 














408 NEW HAMPSHIRE PUBLIC SERVICE COMMISSION. 


For comparative purposes the following is a schedule of the 
rates of the contending parties as taken from the “Schedules of 
Rates and Charges” on file with the Commission, as required by 


law. 


PEMIGAWASSET ELECTRIC COM- 
PANY. 
SCHEDULE A 
Commercial and Residential Lighting 
13¢ per kw. hr. 


ScHEDULE C 
Heating and Cooking 
4¢ per kw. hr. for first 150 kw. hr. 
33¢ per kw. hr. for next 300 kw. hr. 
33¢ per kw. hr. for all additional. 
Minimum charge, $2 per month. 


SCHEDULE B-2 
Power 

4¢ per kw. hr. 

Minimum monthly charge $2 per h. p. 
for first 5 h. p. of installed capacity 
or connected load, and $1 per h. p. 
for all over 5. 


or 
ScREDULE B 

8¢ per kw. hr. for first 100 kw. hr. 
7¢ per kw. hr. for next 200 kw. hr. 
6¢ per kw. hr. for next 300 kw. hr. 
5¢ per kw. hr. for next 400 kw. hr. 
4¢ per kw. hr. for next 1000 kw. hr. 
Ail additional at price governed by 

quantities and load conditions. 
Minimum monthly charge $1 per h. p. 

for first 5, and 50 cents for each 

additional h. p. 


ScHEDULE D 
(Schedule A Optional) 
Summer rate—Residential and Stores 
16¢ per kw. hr. 
Minimum seasonal charge $12.50. 
Charge for installation expenses and 
deposit of $12.50 may be required. 
This schedule applicable to those re- 
ceiving service at a location not their 
permanent residence or not used dur- 
ing winter months. 


THE PARKER-YOUNG COM- 
PANY. 


Lighting 
12¢ per kw. hr. from 1 to 49 kw. hr. 
93¢ per kw. hr. from 50 to 99 kw. hr. 
9¢ per kw. hr. for all additional. 


Cooking, Heating and Power 


4¢ per kw. hr. for first 150 kw. hr. 
34¢ per kw. hr. for next 300 kw. hr. 
32¢ per kw. hr. for all additional. 


Schedule last above applies. 


a pal schedule first above ap- 
plies. 


To the schedule of rates and charges as filed by the Parker- 


Young Company is this condition: 


P.U.R.1929F. 


“This company undertakes 
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to sell to the public only a portion of the surplus current avail- 
able, after it’s own manufacturing requirements have been satis- 
fied. It is not liable for interruptions of service.” 

“Exhibit 18, P Y Co. 6/19/29,” introduced at the hearing of 
June 19, 1929, purporting to give the rates applicable in the 
territory in question, failed to include the condition referred to 
notwithstanding its inclusion in the schedule filed with the Com- 
mission and now effective in Lincoln. 

On January 5, 1929, effective January 10, 1929, when the 
Pemigewasset Electric Company consolidation appeared unop- 
posed, a reduction was made in its “Commercial and Residential 
Lighting” rates whereby they were reduced from 15 cents to 13 
cents, and said optional “Schedule B-2” made effective and the 
“Heating and Cooking” rates substantially lowered. After the 
order from this Commission setting a date for the June 19, 1929, 
hearing on the within petitions, Parker-Young Company filed 
on June 18, 1929, effective July 1, 1929, its “Cooking, Heating 
and Power Schedule.” Prior to that time its schedule contained 
only the “Lighting” rates and a “Power and Heating” rate at a 
flat rate of 5 cents per kilowatt hour. 

[4] The contending parties have apparently attached consid- 
erable importance to the preference of the people of Woodstock 
as to which company should be allowed to conduct the utility 
business in that town. The desires of the public are to be con- 
sidered at all times, although such desires may be far from con- 
trolling when it comes to the determination of what is for the 
public good. In the hearings prior to the decision from which 
the appeal was taken it appears that although the sentiment was 
not unanimously in favor of either Parker-Young Company or 
Baker River Company, the latter was the more favored. Harry 
B. Sawyer, one of the selectmen of Woodstock now and also at 
the time of the initial hearings, testified at the hearing of June 
19, 1929, in substance, that although he had done nothing to 
find out whether there had been any change of sentiment, he had 
heard of none until very recently when certain hotel proprietors 
wrote the Commission favoring Parker-Young Company. Had 


there been any change in the sentiment of the people he thinks 
P.U.R.1929E, ‘ 
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he would have known it. In conclusion he states, “When Rust 
first came in there, there were seventeen of the same people—the 
same people are objecting now and some few more; but the people 
in general, I don’t think there has been any change.” See Rec- 
ord, page 46, Hearing June 19, 1929. Also pages 42 and 45. 

Five individuals wrote the Commission favoring Parker-Young 
Company, who heretofore favored Baker River Company. Three 
individuals, although sending letters to the Commission favoring 
Parker-Young Company, also signed a petition favoring the other 
party. Of those who opposed Parker-Young Company hereto- 
fore that have since changed their views, four are apparently 
hotel proprietors who would be affected by the lower power rate 
recently made effective by Parker-Young Company. 

An analysis of the probable number of consumers in the town 
of Woodstock indicates about 24 per mile of service line or about 
27 consumers per mile of main line. In Thornton, however, the 
number of consumers per mile of service line is but about 10 or 
less than 8 per mile of main line. 


The type of service required in North Woodstock is quite dif- 


ferent from that in either Woodstock or Thornton. Of 146 
services in North Woodstock there are 13 residence power cus- 
tomers, 8 hotel lighting customers, and 3 hotel power customers, 
all served from 3.9 miles of line. In Woodstock, out of 37 
services but one is residence power, 2 hotel lighting, and one 
hotel power, which are served from 4.18 miles of line. In 
Thornton, out of 44 services all are residential lighting except 
2, who are residential power, all of which are served from 4.3 
miles of line. 

[5] It is clear that the cream of the business at present is in 
the village of North Woodstock. Public utilities are given mo- 
nopolistic powers with the view in mind that the substitution of 
regulation for competition is for the public good. This results 
in a service to some at prices that would be impossible but for 
the unrestricted right to serve all in the more congested areas. 

The territory served by the Pemigewasset Electric Company 


includes many miles of sparsely settled districts. These districts 
P.U.R.1929E. 
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we understand, however, have no right to accommodation which 
will unreasonably burden the congested area. 

(6] In the instant case there is a choice between permitting a 
recognized public utility to serve an area clearly capable of sus- 
taining itself or permitting service to be given by a corporation 
whose “business is primarily manufacturing,” which already 
sells surplus electricity to the residents of the town in which it 
is engaged in business. 

After considering “the prevailing tendency of the times sup- 
ported by public policy to equalize or apportion so far as reason- 
able the advantages as between rural and urban sections, and to 
promote the growth and prosperity of the whole community in- 
volved,” and weighing with other competent evidence the cost of 
service to the urban section in consequence of including in that 
area the rural section to be served, and “the relative benefits and 
burdens which would be conferred and imposed upon each by the 
respective developments proposed by the two competing com- 
panies” (P.U.R.1929E, at pp. 174, 175), it is the belief of this 
Commission, and we so find, that the public good requires denial 
of the petition of the Parker-Young Company. 

We further find that it will be for the public good for the 
Pemigewasset Electric Company to acquire the electric public 
utility property owned by said Fox & Putnam, and to furnish 
electric service to the public in said town of Woodstock and for 
that purpose to construct transmission lines and install other 
necessary apparatus, appliances, and substations in said town. 

An order will issue accordingly. 


Storrs and Brown, Commissioners, concurred. 
P.U.R.1929E. 
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LEEDY MANUFACTURING COMPANY et al. 
v. 
INDIANAPOLIS POWER & LIGHT COMPANY. 
[No. 9722.] 


Rates — Electricity — Demand charge. 

The Commission, at the instance of a power consumer, refused to 
change the demand charge from an annual to a monthly basis where it 
appeared from the evidence that the proposed change would defeat many 
of the purposes for which such a demand charge was established. 


Rates — Electricity — Demand charge. 
Discussion of the history and purpose of the demand charge and 
its effect on electric rates, p. 415. 


(SmnGLETon, Chairman, dissents.) 


[June 20, 1929.] 


Comp aint of a power consumer against rates of an electric 


company; denied. 
Appearances: Albert E. Schmollinger, for petitioner ; Charles 
N. Thompson, for Indianapolis Power & Light Company. 


Ellis, Commissioner: On April 11, 1929, the Leedy Manu- 
facturing Company et al., filed with the Public Service Com- 
mission of Indiana a petition requesting modification of sched- 
ules of the Indianapolis Power & Light Company applying to 
large power rate ““D” consumers so as to provide for the demand 
charge on a monthly basis instead of a yearly basis. Said peti- 
tion, omitting caption and signatures, is as follows: 

“We the undersigned hereby request that electric rate D as 
filed by the Indianapolis Power & Light Company, be modified 
or revised to allow large consumers to be billed each month for 
their monthly tested demand, rather than a maximum demand 
holding on for the period of a year. 

“This will allow consumers having season loads the advantage 
of paying only for what they are pulling during slack times or 


periods of shut-downs. 
P.U.R.1929E. 
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“Inasmuch as most consumers have season peaks the appli- 
cation of the above should not greatly reduce the revenues of the 
utility and would allow the consumer to pay for just what he 
was pulling each month. It is well known that no electric utility 
maintains a constant maximum demand for all consumers at 
their central stations and should only be allowed a return on 
the actual monthly tested demand.” 

The matter was set for hearing on May 20, 1929, at 10 o’clock 
A. M. in the rooms of the Commission, State House, Indianapolis, 
Indiana, and legal notice of the time and place of said hearing 
given as required by law. 

The petitioner introduced in evidence certain exhibits com- 
paring bills of certain of the petitioners showing an increase in 
the amount of money due for demand charges. Some of these 
exhibits carried notations showing the percentage of increase 
paid as a demand charge. The evidence did not show, how- 
ever, and it is not a fact that there has been any increase in 
the rate schedules of the respondent affecting demand charges 
or energy charges for large power rate ““D” consumers. In the 
instances cited in the petitioner’s exhibits the increase in the 
amount of money and for demand charge as shown by the evi- 
dence was the result of one or both of the following: 

1. Change in operating conditions from off-peak to on peak. 

2. Installation of additional equipment or other changed 
operating conditions increasing the demand. 

There was no evidence showing any improper application 
of its power schedules by the respondent. Other evidence intro- 
duced by the petitioners indicated that the business of certain 
large power rate “D” consumers is seasonal and that they de- 
sire the demand charge placed on a monthly instead of an 
annual basis so that the high demand of the seasonal peak load 
will not apply throughout the year. 

The respondent introduced an exhibit showing that the ap- 
plication of the demand charge on a monthly instead of a yearly 
basis to its 234 large power rate “D” consumers in 1928 would 
have reduced its revenues by $40,758.54. Another exhibit 


showed that application in 1928 of the demand charge on the 
P.U.R.1929E. 
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proposed basis would have reduced the bills of ten of the peti- 
tioners by $1,780.24, that four of the petitioners would have 
paid the same amount and that one petitioner is not served un- 
der the large power rate “D.” For one of the ten petitioners 
for whom the proposed basis would have been advantageous 
the saving would have amounted to $13.14. The respondent 
also introduced an exhibit showing the estimated increased cost 
to the company of billing its large power rate “D” consumers 
on the proposed basis. While it is undoubtedly true that it 
would require additional expenditure to bill consumers on the 
proposed basis, the Commission is not impressed that the esti- 
mates included in this exhibit are accurate. 


The respondent introduced exhibits showing a comparison 
of rates charged to large power users in a number of cities 
where conditions are more or less comparable with Indianapolis. 
This analysis shows that when the demand charge, energy 
charges, prompt payment discount, or delayed payment penal- 
ties, off-peak discount, etc., are all considered that schedule “D” 
of the respondent now in effect in Indianapolis is favorable to 


the consumer. It was also shown that where the demand is based 
on an interval less than a year, the demand rates are high. 


Testimony of a member of the engineering staff of the Com- 
mission who had recently completed a survey of electric rates 
in the principal cities of the United States showed that the 
average bill of an Indianapolis large power rate “D” consumer 
is $695,87 as compared with an average bill of $737.47 for all 
cities of the United States of over 100,000 population. 

The evidence of certain expert witnesses called by the re- 
spondent was to the effect that a change to the proposed basis for 
demand charge would require the company to make additional 
capital expenditures and enlarge its plant at a more rapid rate 
than is now required. It was pointed out by these witnesses that 
under the present basis with the highest demand of a consumer 
determining the demand charge for a year, that the consumers 
are careful not to create occasional extraordinary demands for 
current, that some of these consumers have installed devices to 


prevent the demand from passing a certain point, but that with 
P.U.R.1929E. 
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the proposed basis in effect, and the high demand controlling 
as the basis for only one month, the necessity for care against 
an extraordinary increase in the load would not exist. With 
these abnormal demands occurring throughout the plants of 
many power consumers, an unusual increase in plant equipment 
by the respondent would be required beyond that necessary to 
keep step with the normal growth of the city, it was pointed out. 

The evidence further showed that the proposed basis, while 
an advantage to some seasonal consumers, would result in dis- 
crimination against an undue burden being placed on consum- 
ers with a steady year around consumption of current, for such 
consumers monthly determination of the demand charge would 
result in no advantage since the load is constant. 

The demand charge has been determined to be the most equi- 
table method yet devised to require power consumers to pay their 
proportionate part of the cost of electric service. 

While the only question before the Commission in this cause 
is that of determining whether the demand charge should be 
changed from the annual basis to a monthly basis, it appears 
from the evidence that the proposed change would defeat many 
of the purposes for which a demand charge is established. Such 
a result would not be desirable as pointed out by the New Jersey 
Board of Public Utility Commissioners in Keyport v. County 
Gas Co. (1928) P.U.R.1928C, 325, 331, where it said: 

“A rate schedule which does not include a readiness to serve 
or demand charge separate from the consumption charge results 
in undue and unjust discrimination in favor of the seasonal 
customers and against the interests of all the year round custom- 
ers.” 

This Commission in McFuson & Foster Co. v. Evansville 
(1925) P.U.R.1925E, 248, 251, pointed out the proper func- 
tion of a demand charge as follows: 

“In the operation of electric utilities, it is also noteworthy 
that all electrical engineers of recognized ability recommend the 
kilowatt demand charge, which is, in reality, a ready-to-serve 


charge applied to large consumers of electric current, based on 
P.U.R.1929E. 
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the size of transformer and capacity of the motor used. In the 
year 1924 this Commission made a very thorough investigation 
of the ready-to-serve or demand charge applying to electric 
utilities with a view to eliminating it. However, very weighty 
argument by those familiar with its application, succeeded in 
convincing the Commission of the fairness of the demand or 
ready-to-serve charge and that it should not be disturbed. While 
there are weeks and months in which many large users of elec- 
tricity may not consume any current, it would be unjust and un- 
fair to require the public utility to be prepared at all times to 
furnish them such service without applying the ready-to-serve 
charge known as a kilowatt demand based on capacity.” 

The evidence in this cause, in the opinion of the Commission, 
does not warrant a change in the present demand charge basis 
which has been in effect and repeatedly approved since the estab- 
lishment of this Commission. 

The Commission, having considered the evidence and being 
fully advised in the premises is of the opinion that the prayer 
of the petition in this cause should be denied and it will be so 
ordered. 

It is therefore ordered by the Public Service Commission of 
Indiana, that the prayer of the petition in this cause be and it is 
denied. 


McCardle, McIntosh, and West, Commissioners, concur. 
P.U.R.1929E. 





